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REGULATION FD

ENFORCEMENT

ACTION: SEC v. AT&T

INC.
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On March 5, 2021, the Securities and

Exchange Commission (“SEC”) filed a com-

plaint in the U.S. District Court for the

Southern District of New York against

AT&T Inc. (“AT&T”) alleging repeated

violations of Regulation FD (Fair Disclo-

sure), and against three of AT&T’s Investor

Relations (“IR”) executives for aiding and

abetting those violations. Regulation FD,

adopted in August 2000, prohibits issuers,

and certain others acting on their behalf,

from selectively disclosing material, non-

public information about their business or

securities to analysts, investors, and others

reasonably likely to trade on the informa-

tion, or provide others with advice about

trading securities. In its complaint, the SEC

alleges that AT&T, through its IR execu-

tives, intentionally disclosed internal pro-

jected and actual financial results to select

securities analysts without simultaneously

disclosing the information to the public, in

violation of Regulation FD. AT&T and the

three IR executives are contesting these

allegations.

The SEC has seldom brought enforce-

ment actions solely for violations of Regula-

tion FD, and it is equally rare for a public

company to contest such an enforcement

action. The SEC’s suit against AT&T and the

three IR executives serves as an important

reminder that the SEC remains committed

to ensuring the full and fair disclosure of in-

formation by issuers and is willing to litigate

Regulation FD-based enforcement actions

when it deems necessary.1

Highlights

The SEC alleges that, after learning in

March 2016 that AT&T’s consolidated gross

revenue for the quarter ending March 31

was expected to miss analyst consensus

estimates by more than $1 billion, AT&T’s
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IR Department developed and executed a plan to

communicate with individual analysts in the hope

of lowering the consensus estimate to a number that

closely matched AT&T’s internal estimate.2 The

company’s CFO, who is not named as a defendant,

allegedly instructed the IR Department to “work[]

the analysts” whose equipment revenue projections

remained too high.3 In response, the Director of IR,

who is also not named as a defendant, allegedly

directed the three IR executive defendants to reach

out to analysts to “walk . . . down” their individual

estimates, and held weekly internal calls to monitor

the impact of the outreach on reducing the consen-

sus revenue estimate for the quarter.4

Specifically, the SEC alleges that between March

9, 2016 and April 21, 2016 (five days before AT&T

publicly reported its first quarter results) the IR

executives had one-on-one phone calls with ana-

lysts at approximately 20 Wall Street firms during

which the IR executives selectively disclosed

AT&T’s internally projected record low equipment

upgrade rates and percentage declines in wireless

equipment revenue, communicating “in sum and

substance, that the analysts’ revenue estimates were

above what AT&T was expecting to report and

therefore needed to be reduced.”5 Shortly after the

one-on-one outreach calls by the IR executives,

each of the 20 analysts issued revised research

reports that provided estimates close to AT&T’s

internal projections, with nearly all of the reports

citing a record low upgrade rate and lower wireless

equipment revenue as the major factors for the

reduced revenue estimate.6 After the 20 firms that

had been contacted reduced their individual esti-

mates, the consensus revenue estimate fell to a

number that closely reflected AT&T’s internal

quarterly projections.7 AT&T reported quarterly

revenue of $40.535 billion, beating the final consen-

sus revenue estimate by less than $100 million.8

The SEC alleges that the IR executives knew, or

recklessly disregarded, that information about

AT&T’s equipment upgrade rates and wireless

equipment revenue was material, nonpublic

information. One IR executive allegedly falsely

presented the information that he was sharing—

AT&T’s internal projections for these metrics—as

the consensus estimates because he knew that the

information was material and nonpublic.9 Accord-

ing to the complaint, the IR executives received

periodic training on the proscriptions of Regulation
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FD, and the training materials specifically noted

that revenue and sales data were generally consid-

ered material information.10

Interestingly, the SEC also alleges that AT&T’s

outreach to analysts in and of itself conveyed mate-

rial, nonpublic information. Specifically, the com-

plaint alleges that the IR executives knew or reck-

lessly disregarded “that the timing of the calls (i.e.,

near and after the quarter’s end) and the subject

matter discussed (i.e., AT&T’s wireless equipment

revenue and/or upgrade rate) also independently

conveyed, apart from the specific details that were

discussed on a given call, material nonpublic infor-

mation to the analysts—that their revenue and re-

lated estimates were higher than AT&T’s expected

results.”11

AT&T’s Response

Shortly after the complaint was filed, AT&T

released a statement disputing that it violated

Regulation FD. AT&T argues that there was no ma-

terial, nonpublic information disclosed on the calls

between AT&T “mid-level investor relations em-

ployees” and analysts, and therefore no Regulation

FD violations.12 In the statement, AT&T does not

dispute that the IR employees disclosed the infor-

mation alleged in the SEC’s complaint. Instead,

AT&T argues that prior to the calls at issue, it had

publicly disclosed the impact of industry-wide

trends on equipment upgrade rates and wireless

equipment revenue, and it had made clear that the

declining phone sales had no material impact on its

earnings. The statement further notes that the SEC’s

complaint does not cite a single analyst who be-

lieved they had received material, nonpublic infor-

mation in the referenced one-on-one calls. AT&T

cites the “lack of any market reaction” to its first

quarter 2016 financial results as confirmation that

the information disclosed was not material, nonpub-

lic information.

AT&T’s statement indicates that it plans to

litigate the matter and prove that the allegations in

the SEC’s complaint are meritless.

Practice Considerations

Every public company must develop systems to

manage selective disclosure risks in their investor

relations programs. While the outcome of the AT&T

proceeding will unfold as the litigation progresses,

there are a number of practice points that issuers

and their internal counsel can draw from this en-

forcement action.

1. Material Earnings Trends. Public companies

typically issue earnings releases four times at most

over the course of a fiscal year. In many cases,

senior management and investor relations person-

nel have informal contacts with the marketplace

participants, including analysts and large investors,

on a daily basis. These contacts are fluid and are

addressed in live conversations, not carefully

scripted earnings releases. The issuer’s senior

management and investor relations personnel in-

volved in those discussions should have prescribed

guidelines about when trends in a current or recently

completed fiscal period have progressed to the point

where information about the trend would be ex-

pected to be material to a reasonable investor.

To use an example, operating information about

a company is more likely to be material in the final

weeks of a fiscal quarter (when there may be real

visibility into the company’s results) than in the first

few weeks (when, even for management, projec-

tions about the company’s results remain a predic-

tion rather than a near-certain outcome). Many is-

suers set a “quiet period” toward the end of each

fiscal quarter during which management ceases

commenting on the company’s actual or anticipated

results, or even, in many instances, refrains from all

communication with analysts for any reason.
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2. Guidance on Materiality Issues. For purposes

of Regulation FD, information is material when a

reasonable investor would consider it significant.

This requires judgments to be made within an in-

vestor relations program on the basis of facts and

circumstances—often while the facts are still

evolving. The company managers making those

judgments benefit from having clear guidelines.

They also benefit from having a designated internal

contact in the company’s legal department to whom

they can turn for guidance on materiality questions

and possible adjustments to investor relations

efforts. In other contexts, reliance on the advice of

internal counsel has been significant in the resolu-

tion of an SEC investigation, even when the SEC

disagrees with the advice.13

3. Risk to Individuals. AT&T’s press release

characterizes the three individual defendants in this

civil suit as “mid-level investor relations employ-

ees,” suggesting that they should not have been

targeted individually for enforcement action. What-

ever the outcome of this litigation, public company

training programs addressing Regulation FD com-

pliance should stress that the SEC made a judgment

to include these individuals as defendants in this

case, indicating that the SEC is willing to pursue

individuals further down the organization chart of a

company. The possibility that action may be taken

against individuals below the C-suite or senior ex-

ecutive level should focus added attention on

Regulation FD and communications guidelines

provided to management and all other employees

whose roles require them to interact with market

participants. Companies can keep this group of em-

ployees narrow by adopting a clear policy that

specifies which employees are authorized to speak

on behalf of the company.
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