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Decisions

¶ 180

Blue & Gold Bars Protest Where Protester 
Should Have Known Challenged 
Disclosure Of Information To Some 
Offerors Was Likely, Fed. Cir. Holds 

Inserso Corp. v. U.S., 2020 WL 3163623 (Fed. Cir. 
June 15, 2020)

In a procurement split into a small-business com-
petition and a full-and-open competition, the Blue 
& Gold waiver rule barred a protest asserting that 
the agency improperly disclosed pricing and evalu-
ation information during debriefings of all offerors 
in the full-and-open competition while the small-
business competition—which included companies 
that participated in both competitions—was not yet 
complete. The U.S. Court of Appeals for the Federal 
Circuit held that the protester should have known 
this type of information was likely to be disclosed 
in debriefings, and therefore its protest alleging 
competitive disadvantage from unequal informa-
tion was barred because the protester did not raise 
the issue until after the later awards in the small-
business competition.

The Defense Information Systems Agency 
(DISA) sought proposals for information technology 
services. The solicitation called for multiple indef-
inite-delivery, indefinite-quantity contracts with 
fixed-price and cost-reimbursement task orders. 

To evaluate price, DISA calculated a total pro-
posed price by applying Government-estimated 
labor hours to each offeror’s proposed labor rates. 
DISA then calculated a total evaluated price by 
adjusting unrealistic cost-reimbursement rates. The 
proposals with the lowest total evaluated price were 
evaluated under the other terms of the solicitation. 

DISA split the procurement into two competi-
tions—one for full-and-open competition and one 
for small businesses. DISA anticipated 20 contract 
awards in each competition. 

The solicitation stated that small businesses 
could compete in both competitions but could re-
ceive only one award. The solicitation also allowed 
firms to compete through joint ventures or part-
nerships. As a result, several firms competed in 
the small-business competition and also competed 
in the full-and-open competition as part of joint 
ventures. Inserso Corp. competed in only the small-
business competition.

Proposals in both competitions were due Oct. 
21, 2016. But the timing of the two competitions 
soon diverged. On Nov. 2, 2017, DISA notified all 
offerors in the full-and-open competition of their 
award status. Less than a week later, DISA com-
pleted debriefings that disclosed details of the se-
lection decision to winners and losers. See Federal 
Acquisition Regulation 15.506. 

At that time, DISA had not completed evaluat-
ing proposals in the small-business competition and 
was still communicating with those offerors. After 
Nov. 2, 2017, DISA sent several rounds of evalua-
tion notices and did not request final proposal revi-
sions until April 2018. Ultimately, small-business 
offerors had until June 20, 2018, to submit final 
revised proposals. 

DISA notified offerors of its award decisions for 
the small-business competition on Sept. 7, 2018. 
Inserso did not receive an award because its total 
evaluated price was the 23rd lowest in a competi-
tion for 20 slots. DISA’s notice attached a debriefing 
document that included the total evaluated price 
for the 20 awardees and information on how DISA 
evaluated the cost factor.

In response, Inserso noted that several award-
ees in the small-business competition also competed 
in the full-and-open competition through joint ven-
tures or partnerships. Inserso asked whether those 
entities received similarly detailed debriefings for 
the full-and-open competition in fall 2017. DISA 
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confirmed that debriefings for all unsuccessful bid-
ders in both competitions contained similarly detailed 
information.

Inserso filed a protest at the Court of Federal 
Claims, alleging that the full-and-open competition 
debriefing gave some offerors in the small-business 
competition a competitive advantage by providing 
them, but not other offerors, the total evaluated 
price for full-and-open awardees and information on 
DISA’s evaluation methodology. Inserso alleged that 
this unequal provision of information (1) created an 
organizational conflict of interest (OCI) in violation of 
FAR 9.504, 9.505 and (2) treated offerors unequally. 
See FAR 1.602-2(b). 

Although the COFC recognized that DISA might 
have violated the FAR and that the disclosed informa-
tion was competitively useful, the COFC found that 
DISA’s actions did not prejudice Inserso and therefore 
ruled for the Government. 

Waiver—On appeal, the Federal Circuit said 
that Blue & Gold Fleet, L.P. v. U.S., 492 F.3d 1308 
(Fed. Cir. 2007); 49 GC ¶ 320, held that “a party 
who has the opportunity to object to the terms of a 
government solicitation containing a patent error 
and fails to do so prior to the close of the bidding 
process waives its ability to raise the same objection 
subsequently in a bid protest action in the [COFC].” 
This reasoning “applies to all situations in which the 
protesting party had the opportunity to challenge 
a solicitation before the award and failed to do so.” 
COMINT Sys. Corp. v. U.S., 700 F.3d 1377 (Fed. Cir. 
2012); 55 GC ¶ 39. The COFC has correctly applied 
this rule in OCI cases, including cases dealing with 
the disclosure of pricing information during debrief-
ing, the Federal Circuit said, citing Ceres Envtl. 
Servs., Inc. v. U.S., 97 Fed. Cl. 277 (2011).

A solicitation defect is patent if it is an obvious 
omission, inconsistency or discrepancy of significance. 
Additionally, a defect is patent if it could have been 
discovered by reasonable and customary care. Per 
Aarsleff A/S v. U.S., 829 F.3d 1303 (Fed. Cir. 2016); 
58 GC ¶ 255.

The Federal Circuit concluded that those prin-
ciples defeated Inserso’s claims. Inserso should have 
challenged the solicitation before the competition 
ended because it knew, or should have known, that 
DISA would disclose information to offerors in the 
full-and-open competition soon after the notifica-
tion of awards. Inserso knew that the solicitation 
was divided into two competitions and that small 

businesses could compete in both. Inserso also knew 
that the full-and-open competition was completed in 
November 2017.

Under FAR 15.503(b)(1)(iv), the winning total 
evaluated prices would have been provided to all 
unsuccessful offerors in the competitive range within 
three days of the award. DISA included the awardees’ 
total evaluated prices in its notifications to unsuccess-
ful full-and-open offerors.

Offerors in a Government procurement are 
charged with knowledge of law and fact appropriate 
to the subject matter. Here, that included knowing 
that the total evaluated prices would be disclosed 
to offerors in the full-and-open competition at or 
shortly after the announcement of the awards. It also 
included knowing that the solicitation contemplated 
overlap of offerors in the two competitions. Thus, if 
Inserso had taken reasonable care, it would have 
known that recipients of the debriefing information 
could include offerors in the small-business competi-
tion. Thus, the “law and facts made patent that the 
solicitation allowed, and that there was likely to occur, 
the unequal disclosure regarding prices that Inserso 
now challenges,” the Federal Circuit said.

The Federal Circuit further held that, although 
the FAR does not require disclosure of the evalua-
tion methodology, Inserso should have known that 
this “information was likely to be a part of the 
competitively valuable information required by the 
FAR to be included in the post-award debriefing.” 
For example, post-award debriefings must include, 
at a minimum, the “Government’s evaluation of the 
significant weaknesses or deficiencies in the offeror’s 
proposal,” the “overall evaluated cost or price, and 
technical rating, if applicable, of the successful of-
feror and the debriefed offeror,” the “overall ranking 
of all offerors,” and a “summary of the rationale for 
award.” FAR 15.506(d). “Although it may have been 
impossible to know the precise contents of the full-
and-open competition’s debriefings, Inserso should 
have known that those debriefings were bound to 
contain information that would provide a competi-
tive advantage in the small-business competition, 
including the ‘overall evaluated cost or price’  of the 
successful offerors,” the Federal Circuit said.

The Federal Circuit rejected Inserso’s argument 
that it could not have known that DISA would debrief 
offerors in the full-and-open competition while the 
small-business offerors were still revising proposals. 
FAR 15.506(a)(2) states that “[t]o the maximum ex-
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tent practicable, the debriefing should occur within 5 
days” after an offeror requests a debriefing. Inserso 
could not reasonably rely on this provision to delay 
debriefings for many months.

Moreover, Inserso should have known that DISA 
had debriefed offerors in the full-and-open competi-
tion once the Government Accountability Office pub-
licly dismissed a post-award protest of the awards in 
that competition on Feb. 21, 2018. See Planned Sys. 
Int’l, Inc. Comp. Gen. Dec. B-413028.5, 2018 CPD  
¶ 126. GAO’s regulations specify that such a protest 
“shall not be filed before the debriefing date offered to 
the protester, but shall be filed not later than 10 days 
after the date on which the debriefing was held.” 4 
CFR § 21.2(a)(2) (Court’s emphasis).

Because an offeror in the small-business com-
petition exercising reasonable and customary care 
would have been on notice of the alleged defect in 
the solicitation long before the awards were made, 
Inserso “forfeited its right to raise its challenge by 
waiting until awards were made.”  Whether starting 
from the November 2017 award in the full-and-open 
competition or from the February 2018 GAO protest 
denial, Inserso had months to notify DISA of this 
defect before Inserso submitted its final revised 
proposals. Two more months passed before DISA 
selected the small-business awardees. This much 
time is more than sufficient, the Federal Circuit 
said, citing COMINT, 700 F.3d 1377.

The forfeiture rule implements Congress’ direc-
tive that courts “shall give due regard to ... the need 
for expeditious resolution” of protest claims. 28 USCA 
§ 1491(b)(3). The rule “reduc[es] the need for the in-
efficient and costly process of agency rebidding after 
offerors and the agency have expended considerable 
time and effort submitting or evaluating proposals 
in response to a defective solicitation.” Bannum, Inc. 
v. U.S., 779 F.3d 1376 (Fed. Cir. 2015); 46 GC ¶ 266.

The policy behind the forfeiture rule is served 
here. Inserso asked the COFC to provide all offerors 
in the small-business competition access to the de-
briefing information and to reopen the competition. 
Had Inserso raised its concerns before the submission 
of final proposals, DISA could have confirmed the un-
equal disclosure and provided the debriefing informa-
tion to all offerors in the small-business competition.

The Federal Circuit vacated the COFC’s judg-
ment, which was based on lack of prejudice to Inserso 
and remanded for entry of judgment on the ground 
of waiver. 

F Note—Judge Reyna dissented, arguing first that 
Blue & Gold waiver “runs afoul of the separation of 
powers principle articulated in [SCA Hygiene Prod. 
Aktiebolag v. First Quality Baby Prod., LLC, 137 S. 
Ct. 954 (2017)].” Under Blue & Gold, if the protester 
files a claim challenging a patent error in a solicita-
tion protest after the close of bidding, without hav-
ing previously objected to the error, the protester’s 
claim is untimely and will be dismissed. There are 
no exceptions to this rule. Thus, although the Blue 
& Gold “waiver rule” poses as equitable waiver, it is 
a timeliness rule, the dissent said.

In SCA Hygiene, the Supreme Court stated that, 
in enacting a statute of limitations, Congress “speaks 
directly to the issue of timeliness and provides a rule 
for determining whether a claim is timely enough 
to permit relief.” (dissent’s emphasis). The Supreme 
Court “stressed” that “courts are not at liberty to 
jettison Congress’ judgment on the timeliness of 
suit,” even if the statute of limitations gives rise to 
“undesirable” “policy outcomes.” (dissent’s emphasis). 
The Supreme Court therefore held that a court can-
not rely on laches, an equitable doctrine primarily 
focused on the timeliness of a claim, to preclude a 
claim for damages incurred within the Patent Act’s 
statute of limitations.

Section 2501 of Title 28, U.S. Code provides that 
“[e]very claim of which the U.S. Court of Federal 
Claims has jurisdiction,” which includes challenges 
to patent errors in the solicitation, “shall be barred 
unless the petition thereon is filed within six years 
after such claim first accrues.” (dissent’s empha-
sis). The dissent said that, despite policy concerns,  
“[g]iven this clear congressional directive, we cannot 
curtail the six-year limitations period for challenges 
to patently defective solicitations.” Instead, the COFC 
can consider a protester’s prejudicial delay in fashion-
ing relief. 

The dissent rejected the majority’s position that 
the Blue & Gold time bar is statutorily authorized 
because 28 USCA § 1491(b)(3) instructs the COFC to 
give “due regard to the ... need for expeditious resolu-
tion of the action.” A general and broad “need for expe-
ditious resolution” of bid protests “does not translate 
into a discrete statute of limitations for a subset of 
bid protest claims, namely solicitation challenges.”

Additionally, § 1491(b)(3) must be read with § 
1491(b)(2), which gives the COFC discretion in af-
fording “any relief that the court considers proper.” 
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Reading both provisions together shows that the 
“due regard” provision refers to the COFC’s need to 
consider expeditious resolution of bid protests when 
deciding the proper relief, the dissent said.

Lastly, the majority’s reading of § 1491(b)(3) con-
flicted with the Supreme Court’s reasoning in SCA 
Hygiene, which explained that a statute of limitations 
governs the timeliness of claims even in the face of 
other statutory provisions. 

For its second objection, the dissent said that 
the majority “improperly shoehorns Inserso’s claims 
into the narrow and now undermined Blue & Gold 
domain.”  The Blue & Gold time bar applies only to 
challenges against patent errors in the solicitation. 
Latent errors or ambiguities are not subject to the 
Blue & Gold time bar. COMINT, 700 F.3d 1377. 

Inserso’s OCI and unequal-treatment claims 
arose from DISA’s disclosure of competitive pricing 
information to some of the offerors. This unequal dis-
closure occurred because the timing of the two compe-
titions diverged after the release of the solicitations.

No “obvious error, inconsistency, or discrepancy 
from the face of the solicitation” indicated that DISA 
would unequally disclose competitive pricing informa-
tion. To the contrary, the solicitation informed offerors 
that DISA (a) recognized that pricing information 
from one competition could be competitively valuable 
in the other competition and (b) would take neces-
sary measures to prevent unequal disclosure of that 
information. For example, the solicitation stated that 
DISA would not release its estimated labor hours, a 
key pricing data point, until both competitions con-
cluded. The solicitation also stated that DISA would 
identify potential OCIs.

The majority decision “places an undue and un-
justified burden on contractors to actively investigate, 
anticipate, and preemptively challenge all conflicts 
of interest that could potentially arise under a so-
licitation,” the dissent said. Such a burden could also 
discourage small businesses from contracting with 
the Government. Moreover, under FAR 9.504(a) and 
9.504(e), it is the Government’s burden to investigate 
OCIs. 

In rejecting the majority’s view that Inserso 
should have challenged such a disclosure from the 
outset of the competition, the dissent said that the 
majority “misunderstands the nature of agency de-
briefings.” Apart from certain required baseline dis-
closures not at issue here, an agency has discretion 
on what to disclose in a debriefing. See FAR 15.506(d).

The dissent also rejected the majority’s con-
clusion that the Blue & Gold time bar extends to 
non-solicitation challenges. The dissent said that 
the Federal Circuit had yet to extend Blue & Gold 
beyond challenges to the solicitation. Such an exten-
sion conflicts with the reasoning in Blue & Gold.

Finally, the dissent objected that the Federal Cir-
cuit should not have reached the Blue & Gold issue 
because the COFC did not address it. 

 
F Practitioner’s Comment—The majority and 
dissenting opinions in Inserso represent starkly 
divergent approaches to the Blue & Gold waiver 
rule. The dissent would jettison the Blue & Gold 
waiver rule altogether, leaving the timeliness of a 
protester’s challenge for up to six years to be a factor 
for the court to consider in fashioning an appropri-
ate remedy should the protester ultimately establish 
that the agency committed procurement error. The 
dissent’s assertion that SCA Hygiene has abrogated 
the Blue & Gold waiver rule is intriguing but lacks 
any practical impact—unless and until the en banc 
Federal Circuit or the Supreme Court concurs. For 
now, the Blue & Gold waiver rule remains the law.

We think the more pressing concern for practitio-
ners, however, should be the majority opinion’s broad 
expansion of the Blue & Gold waiver rule beyond its 
previously established—and relatively narrow—do-
main of patent solicitation defects. The majority’s ap-
proach represents an ill-considered expansion of the 
waiver rule that will now require offerors to have the 
gift of clairvoyance—requiring offerors to anticipate 
and file “defensive protests” against possible future 
Government procurement errors. Under the rule ap-
plied by the majority, offerors are not only required 
to protest patent solicitation errors (which has been 
the settled province of the Blue & Gold waiver rule) 
before the close of the bidding process, but now they 
must also anticipate and protest agency procurement 
errors that are mere possibilities not specifically fore-
closed by the terms of the solicitation. Given all the 
ways a procurement can go wrong based on agency 
error, offerors are now forewarned: If you can conjure 
a possible procurement error that is not specifically 
addressed in the solicitation, you should file a defen-
sive protest before the close of the bidding process or 
else risk forfeiture. 

The majority in Inserso concluded that, by un-
reasonably “disregard[ing] the high likelihood of the 
disclosure at issue,” the protester had “forfeited” its 
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right to challenge whether the agency had treated 
offerors competing in the small-business track of this 
dual-track procurement unfairly by releasing detailed 
pricing information to some, but not all, of the small-
business offerors. The majority’s conclusion that In-
serso “should have challenged the solicitation before 
the competition concluded because it knew, or should 
have known, that DISA would disclose information 
to the bidders in the full-and-open competition at the 
time of, and shortly after, the notification of awards” 
incorporates the FAR pt. 15 debriefing rules into the 
solicitation and clearly rests on “20/20 hindsight,” as 
the dissent notes. 

We likewise share the dissent’s concern that the 
majority’s ruling will place “an undue and unjusti-
fied burden on contractors to actively investigate, 
anticipate, and preemptively challenge all conflicts of 
interest that could potentially arise under a solicita-
tion.” But our concern runs deeper than just the OCI 

context. Nothing in the majority’s analysis purports 
to limit its expansion of the Blue & Gold waiver rule 
to the OCI context. One must therefore wonder what 
other downstream agency errors offerors must now 
anticipate and protest, lest they be caught in a waiver 
trap. It can be hard enough to flyspeck a solicitation 
for patent (or even latent) ambiguities and defects. 
Under the majority’s reasoning in Inserso, offerors 
risk forfeiting their chance to protest if they do not file 
defensive pre-award protests to protect against sce-
narios where the agency might commit procurement 
error in the future. We wonder whether the COFC is 
ready for the flood of such protests? 

F
This Practitioner’s Comment was written 
for The GovernmenT ConTraCTor by James J.  
McCullough, Michael J. Anstett and Anayansi 
Rodriguez of Fried, Frank, Harris, Shriver & 
Jacobson LLP.
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