
I
n March 2018, in Cyan v. Beaver 
County Employees Retirement 
Fund, 138 S. Ct. 1061 (2018), the 
Supreme Court held that the 
Securities Litigation Uniform 

Standards Act of 1998 (SLUSA) did 
not strip state courts of concur-
rent jurisdiction over class actions 
alleging violations of the Securities 
Act of 1933 (1933 Act) where such 
lawsuits do not also assert claims 
under the Securities Exchange Act of 
1934 (over which federal courts have 
exclusive jurisdiction). In the wake 
of the Cyan decision, the number 
of 1933 Act claims brought in state 
court has increased dramatically, 
with the most significant increase 
occurring in New York. In the first 
year after the Cyan decision, 20 cas-
es pursuing 1933 Act claims were 
brought in New York state court.

New York has quickly become one 
of the most active venues for actions 
of this type. As these cases proceed, 
New York courts have been faced, 
and will continue to be faced with, 
a number of important issues.

To date, New York courts have 
begun to address three issues in par-
ticular: (1) whether the automatic 
stay of discovery during the penden-
cy of a motion to dismiss, as set forth 
in the Private Securities Litigation 
Reform Act of 1995 (PSLRA), applies 
to 1933 Act claims brought in state 
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Cases Pursuing 1933 Act Claims

Case Date Filed Court

Qudian 4/13/18 Ny County (Comm. div.)

Dentsply Sirona 6/7/18 Ny County (Comm. div.)

Loma Negra 6/21/18 Ny County (Comm. div.)

WideOpenWest 6/27/18 Ny County (Comm. div.)

Gridsum 7/2/18 Ny County (Comm. div.)

Altice 7/16/18 Queens County (Comm. div.)

General Electric 7/20/18 Ny County (Comm. div.)

Blue Apron 8/3/18 Ny County

Netshoes 8/9/18 Ny County (Comm. div.)

PPDAI 9/10/18 Ny County (Comm. div.)

Am. Finance Trust 10/26/18 Ny County (Comm. div.)

Sea Limited 11/1/18 Ny County (Comm. div.)

GreenSky 11/12/18 Ny County (Comm. div.)

RYB Education 11/21/18 Queens County (Comm. div.)

Uxin 1/22/19 Ny County (Comm. div.)

Impinj 1/31/19 Ny County (Comm. div.)

AT&T 2/7/19 Ny County (Comm. div.)

Everquote 2/15/19 Ny County (Comm. div.)

US Xpress 3/14/19 Ny County

Nio 3/14/19 Kings County

SOURCE: Cornerstone Research



court; (2) whether a state court 1933 
Act action should be stayed pend-
ing resolution of a parallel federal 
action arising from the same facts 
and circumstances; and (3) whether 
the circumstances underlying a 1933 
Act claim must be pled with par-
ticularity pursuant to CPLR 3016(b).

Automatic Stay of Discovery

The issue of whether the PSLRA’s 
automatic stay of discovery applies 
in New York state court has arisen 
repeatedly, with trial courts reaching 
different conclusions and appellate 
courts not having yet had occasion 
to weigh in. It was first addressed by 
Justice Saliann Scarpulla in In re PPDAI 
Group Securities Litigation and In re 
Dentsply Sirona Shareholders Litiga-
tion. Justice Scarpulla held in both cas-
es that the PSLRA’s automatic stay of 
discovery was not applicable in state 
court. Although the court’s analysis of 
the issue in each case was very brief, 
Justice Scarpulla explained that, in her 
view, application of the stay “would 
undermine Cyan’s holding that ’33 Act 
cases may be heard in state courts.” 
In re PPDAI Grp. Sec. Litig., 64 Misc.3d 
1208(A), at *7 (Sup. Ct. N.Y. Cty. July 
1, 2019); see also In re Dentsply Siro-
na Shareholders Litigation, 2019 WL 
3526142, at *6 (Sup. Ct. N.Y. Cty. Aug. 
2, 2019) (similar). She also noted that 
prior to the PPDAI decision there did 
not “appear to be any New York cases 
concerning th[e] issue” and that state 
courts in other states were divided. 
PPDAI, 64 Misc.3d 1208(A), at *7. The 
PPDAI and Dentsply decisions are both 
currently being appealed.

In contrast, in In re Everquote Securi-
ties Litigation, Justice Andrew Borrok 
reached the opposite conclusion. Jus-
tice Borrok explained that he “respect-
fully disagree[d] with the reasoning 

and conclusion” set forth in PPDAI 
and Dentsply and that “Cyan only 
addressed the jurisdictional issue as 
to whether [SLUSA] stripped state 
courts of jurisdiction to adjudicate 
claims brought under the 1933 Act 
and whether removal of such claims 
is permitted,” not whether the PSLRA’s 
automatic stay of discovery applies in 
state court. In re Everquote Sec. Litig., 
65 Misc.3d 226, 228 (Sup. Ct. N.Y. Cty. 
2019).

Turning to the statutory language, 
Justice Borrok explained that “[t]he 
simple, plain, and unambiguous lan-
guage” of the PSLRA “expressly pro-
vides that discovery is stayed during 

a pending motion to dismiss ‘[i]n any 
private action arising under this sub-
chapter’” and that nowhere “does the 
statute indicate that it applies only to 
actions brought in federal court.” Id. at 
236. Justice Borrok further explained 
that “[t]he 1933 Act is a federal stat-
ute,” that “[i]t was Congress that cre-
ated the specific rights covered by 
the 1933 Act including affording con-
current jurisdiction to state courts to 
adjudicate claims brought under the 
1933 Act,” that Congress “creat[ed] 
federal rules of decision that both 
state and federal courts are required 
to follow in deciding 1933 Act cases,” 
and that among those rules of decision 
are the automatic stay of discovery. 
Id. at 239-40.

Finally, Judge Borrok noted that “a 
divergence in the application of the 

[PSLRA] discovery stay in state and 
federal court would create the undesir-
able (and unsupported by the text of 
the statute or its purpose) and absurd 
incentive for lawsuits brought under 
the 1933 Act to be brought in state 
court as opposed to federal court to 
avoid the very protection supporting 
the enactment of the [PSLRA] and 
necessarily confounding Congress’ 
acknowledged intention that the lion’s 
share of securities litigation would 
occur in the federal courts.” Id. at 240.

A motion to stay discovery pursu-
ant to the PSLRA’s automatic stay is 
currently fully briefed and awaiting 
decision in In re GreenSky Securities 
Litigation, which is pending before Jus-
tice Jennifer Schecter. No. 655626/2018 
(Sup. Ct. N.Y. Cty.).

 Stay Pending Resolution of 
Federal Action

In a number of recent cases, New 
York courts have stayed a state court 
1933 Act case in favor of related, 
earlier-filed federal proceedings. For 
example, in In re Qudian Securities Liti-
gation, Justice Peter Sherwood stayed 
further proceedings in that state court 
action, noting that the law firm that 
had sued in state court had done so 
only after it had “lost its bid to be 
named lead counsel in the consoli-
dated [federal] actions” and that the 
state court action was its attempt at 
a “second bite at the apple.” 2018 WL 
6067209, at *1-2 (Sup. Ct. N.Y. Cty. Nov. 
14, 2018). Justice Sherwood further 
noted that “[o]ther than some typos 
and other minor edits, the [state court 
complaint] is identical to the one filed 
by [the same law firm] in the [federal] 
action it started” and that “[n]o special 
circumstances exist to support depar-
ture from the usual first-filed rule.”  
Id. at *1.
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New York courts have also begun 
to grapple with whether CPLR 
3016(b), New York’s heightened 
pleading standard for misrepre-
sentation and fraud claims, should 
apply to 1933 Act claims.



Similarly, in Gordon v. Gridsum 
Holdings, Justice Schecter granted 
the defendants’ motion for a stay of 
the action pending resolution of the 
federal action. Order, No. 653342/2018, 
NYSCEF Doc. No. 46 (Sup. Ct. N.Y. 
Cty. April 10, 2019). Similar to Jus-
tice Sherwood’s analysis in Qudian, 
Justice Schecter explained that “[t]he 
federal action was commenced first,” 
“[p]laintiffs’ counsel participated in 
those proceedings and moved to be 
appointed as lead counsel,” and “[o]
nly after withdrawing that motion in 
the federal case because its proposed 
plaintiff did ‘not appear to have the 
largest financial interest’ in the case” 
did the plaintiffs “subsequently com-
mence[] this action.” Id. at 1. Justice 
Schecter explained that allowing the 
state court case to proceed under 
those circumstances “would be an 
end-run around the federal court 
lead-counsel adjudication” and held 
that “[g]iven these facts and that the 
federal action may dispose of or limit 
the issues in this case, the duplication 
of effort, waste of judicial resources 
and possibility of inconsistent rulings 
outweigh any prejudice.” Id. at 1-2.

Likewise, in Mahar v. General Elec-
tric Co., Justice Borrok stayed that 
state court action in favor of an earlier-
filed federal action involving “the same 
subject matter or series of alleged 
wrongs” and “substantially the same 
parties” and seeking “substantially the 
same relief.” 2019 WL 5382240, at *6 
(Sup. Ct. N.Y. Cty. Oct. 15, 2019). Jus-
tice Borrok held that “the fact that 
this action involves claims under 
the 1933 Act and the Federal Action 
involves claims under the 1934 Act 
is not a reason to deny a stay motion 
[because] it is inconsequential that 
different legal theories or claims are 
set forth in the two actions” insofar 

as “the hallmark for a stay under First 
Department law is that both actions 
seek to recover for the same alleged 
harm based on the same underlying 
events.” Id. In those circumstances, a 
stay “would avoid the risk of inconsis-
tent rulings, ensure orderly proceed-
ings (including coordinated discovery 
if the cases go forward) and preserve 
judicial resources.” Id.

A motion to stay the state court 
action in light of a related federal 
action is currently fully briefed and 
awaiting decision by Justice Schecter 
in GreenSky.

Particularity in Pleading

New York courts have also begun to 
grapple with whether CPLR 3016(b), 
New York’s heightened pleading 
standard for misrepresentation and 
fraud claims, should apply to 1933 
Act claims. In In re Netshoes Secu-
rities Litigation, although Justice 
Borrok dismissed the complaint for 
failure to state a claim, he rejected 
the defendants’ argument that CPLR 
3016(b) should apply. 64 Misc.3d 926, 
930-31, 941 (Sup. Ct. N.Y. Cty. 2019); 
see also Order at 7, 12, Dentsply, No. 
155393/2018, NYSCEF Doc. No. 180 
(Sup. Ct. N.Y. Cty. Sept. 26, 2019) 
(same).

CPLR 3016(b) is broader than its 
federal analogue (Rule 9(b) of the 
Federal Rules of Civil Procedure) and 
states that the “circumstances con-
stituting the wrong shall be stated in 
detail” where “a cause of action or 
defense is based upon misrepresen-
tation, fraud, mistake, willful default, 
breach of trust or undue influence.” 
Insofar as one of the elements of a 
claim pursuant to §§11 and 12(a)(2) of 
the 1933 Act is a material misrepresen-
tation (or, alternatively, in certain cir-
cumstances, a material omission), we 

expect defendants in actions brought 
in state court raising 1933 Act misrep-
resentation claims to argue that CPLR 
3016(b) mandates that the underlying 
circumstances must be stated in detail 
and to cite case law standing for that 
proposition. See David v. Simware, 
1997 N.Y. Misc. LEXIS 201, at *9 (Sup. 
Ct. N.Y. Cty. March 7, 1997) (dismiss-
ing Securities Act claim for failure to 
comply with CPLR 3016(b)’s require-
ments); Regan v. Kidder Peabody 
& Co., 1991 WL 354937, at *6 (Sup. 
Ct. N.Y. Cty. July 3, 1991) (applying 
CPLR 3016(b)’s heightened pleading 
standard for misrepresentations to 
Securities Act claims even though “a 
pleading of misrepresentation under 
[15 U.S.C.] §77l of the [Securities] Act 
need not be particularized under the 
Federal Rules of Civil Procedure”).

This issue has been fully briefed and 
is awaiting decision in the WideOpen-
West, Loma Negra, and Sea Limited 
cases referenced above.

Conclusion

It will be of particular interest to 
practitioners to see how New York 
trial and appellate courts resolve 
these issues. Moreover, if some of 
these cases proceed beyond the pre-
liminary stages, they will likely raise 
additional issues about how New York 
courts should interpret provisions of 
the 1933 Act, the PSLRA, and SLUSA.
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