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FinCEN Publishes Notice of Proposed 
Rulemaking on Expanded Beneficial Ownership 
Disclosure Requirements 

On December 8, 2021, the US Financial Crimes Enforcement Network (FinCEN) issued a Notice of 

Proposed Rulemaking to implement the expanded beneficial ownership disclosure requirements of the 

Corporate Transparency Act (CTA), which was included as part of the Anti-Money Laundering Act of 

2020. The Proposed Rule specifies which entities must report beneficial ownership information, what 

information must be reported, and when reports must be made. In a press release, FinCEN stated that 

the Proposed Rule “is designed to protect the U.S. financial system from illicit use and impede malign 

actors from abusing legal entities, like shell companies, to conceal proceeds of corrupt and criminal acts.” 

Public comments may be submitted on the Proposed Rule until February 7, 2022, after which FinCEN will 

publish its final rule.  

The intent of the CTA was to strengthen the US anti-money laundering system, including through the 

creation of a centralized government database of beneficial ownership information. This process would 

also partially shift responsibility from financial institutions to private companies and the federal 

government to provide and collect beneficial ownership information. In a fact sheet published by FinCEN, 

the agency stated that it will engage in separate rulemakings to (1) establish rules for accessing the 

database of beneficial ownership information, and (2) revise its customer due diligence (CDD) rule once a 

final rule on beneficial ownership information reporting is promulgated. 

Reporting Company Definition and Exemptions 

The general structure of the Proposed Rule is that “reporting companies” – including US and some 

foreign entities – must provide certain beneficial ownership information to FinCEN. The Proposed Rule 

defines a “domestic reporting company” as any entity that is a corporation, a limited liability company, or 

other entity that is created by the filing of a document with a secretary of state or similar office. A “foreign 

reporting company” is any corporation, limited liability company, or other entity that is formed under the 

law of a foreign jurisdiction and registered to do business in any state by the filing of a document with a 

secretary of state or similar office. 

This broad definition of reporting company is made narrower through 23 exemptions, many of which 

already exist in the CDD rule. Many categories of exempt entities are regulated entities such as banks, 

credit unions, depositary institutions, investment advisors, securities brokers and dealers, and entities 

registered with the SEC under the Exchange Act, which are already subject to AML requirements under 

the Bank Secrecy Act and other anti-money laundering laws and regulations. Other exempt entities 

include public companies, governmental authorities, and tax-exempt entities. 

https://www.govinfo.gov/content/pkg/FR-2021-12-08/pdf/2021-26548.pdf
https://www.govinfo.gov/content/pkg/FR-2021-12-08/pdf/2021-26548.pdf
https://www.friedfrank.com/siteFiles/Publications/FFITI2021NDAAAMLReform01052021.pdf
https://www.friedfrank.com/siteFiles/Publications/FFITI2021NDAAAMLReform01052021.pdf
https://www.fincen.gov/news/news-releases/fincen-issues-proposed-rule-beneficial-ownership-reporting-counter-illicit
https://www.fincen.gov/news/news-releases/fact-sheet-beneficial-ownership-information-reporting-notice-proposed-rulemaking
https://www.friedfrank.com/siteFiles/Publications/FINAL-5-24-16-TOC%20Memo-FinCEN%20Customer%20Due%20Diligence%20Client%20Alert.pdf
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One new and important category of exempt entity is the “large operating company,” which is defined in 

the Proposed Rule as any entity that employs more than 20 full-time employees in the United States, has 

an operating presence at a physical office in the United States, and had at least $5,000,000 in gross 

receipts or sales in the previous year. Additionally, pooled investment vehicles such as private investment 

funds are exempt if operated or advised by an exempt regulated entity. Under the Proposed Rule, direct 

and indirect subsidiaries of most exempt entities are themselves exempt. However, subsidiaries of pooled 

investment vehicles are not themselves specifically exempt. Additional detail concerning pooled 

investment vehicles is included below.   

Beneficial Owner Definition 

Under the Proposed Rule, a “reporting company” must disclose certain information on its “beneficial 

owners.” The term “beneficial owner” is defined as an individual who, directly or indirectly, exercises 

substantial control over the reporting company or owns or controls at least 25% percent of the ownership 

interest of the reporting company. “Substantial control” is defined broadly and includes (i) serving as a 

senior officer, (ii) having authority over the appointment or removal of senior officers or a majority or 

dominant minority of the board, and (iii) directing, determining, or having substantial influence over, 

important matters affecting the reporting company. Under the Proposed Rule, individuals who have the 

right or ability to exercise substantial control are deemed to exercise substantial control. These definitions 

are more detailed, but also more expansive, than those under the existing CDD rule. For example, they 

cover every control person for a company, rather than just one control person. 

For an ownership interest held by a trust, the Proposed Rule would treat the following individuals as the 

beneficial owners: (i) a trustee or other individual with the authority to dispose of trust assets; (ii) a 

beneficiary who is the sole permissible recipient of income and principle from the trust or who has the 

right to demand a distribution of or withdraw substantially all of the assets of the trust; or (iii) a grantor or 

settlor who has the right to revoke the trust or otherwise withdraw the assets of the trust.  

In addition to requiring information on beneficial owners, the Proposed Rule requires reporting companies 

to submit information on each “company applicant,” which the Proposed Rule defines as any individual 

who files the document that creates the domestic reporting company or that first registers the foreign 

reporting company, or, in both cases, any individual who directs or controls the filing of such document by 

another person.  

What Must be Reported and When 

The Proposed Rule would require all domestic and foreign reporting companies to file an initial report with 

FinCEN within 14 calendar days of the date of formation or date of becoming a foreign reporting 

company, respectively. In each case, that would in practice require a report within 14 days of registering 

or otherwise filing with a secretary of state. All reporting companies that were created or became a 

foreign reporting company prior to the effective date of the final rule must file an initial report within one 

year of that effective date. The Proposed Rule would also require reporting companies affirmatively to file 

update reports within 30 calendar days of any change in the information previously reported to FinCEN, 

including any change with respect to the information reported for each beneficial owner. This affirmative 

update requirement goes well beyond the requirements of the CDD rule, and could potentially be required 

for many changes in directors, management, or shareholders. 

Under the Proposed Rule, the initial report to FinCEN must include the following information: 

1. full name of the reporting company 

2. any trade names or D/B/As 

3. business street address 

4. jurisdiction of formation 
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5. IRS Taxpayer Identification Number (or, if not available, a DUNS number or Legal Entity 

Identifier) 

6. for each beneficial owner and company applicant: 

 full legal name 

 date of birth 

 complete current address 

 unique identifying number from a non-expired US or foreign passport, non-expired identity 

document issued by a state, local, or tribal government, or non-expired driver’s license 

 image of the document from which the unique identifying number was taken 

The Proposed Rule would allow reporting companies and beneficial owners to obtain “FinCEN identifiers” 

by completing an application along with their initial report and, for beneficial owners, by providing an 

application that contains the information listed above. Once an individual has obtained a FinCEN 

identifier, a reporting company may provide the FinCEN identifiers for its beneficial owners in lieu of the 

full set of beneficial ownership information. Similarly, a reporting company may provide its FinCEN 

identifier rather than the information it is otherwise required to include in a report. This option may simplify 

the reporting process for beneficial owners that may otherwise be required to disclose information often, 

such as private investment fund personnel. 

Special Rules for Pooled Investment Vehicles 

While subsidiaries of pooled investment vehicles are not themselves exempt, the Proposed Rule clarifies 

that reporting companies that are owned by exempt entities shall report the name of the exempt entity in 

lieu of personal data for any beneficial owner that exists by virtue of the exempt entity’s ownership. 

Accordingly, reporting companies owned by pooled investment vehicles would not be required to provide 

the information on any individuals at the pooled investment vehicle that are considered beneficial owners 

only by virtue of the vehicle’s ownership of the reporting company. According to the Proposed Rule, this 

“is intended to avoid a situation in which an entity that is exempt from the beneficial ownership reporting 

requirement is nonetheless required to disclose its beneficial owners as a result of its ownership of a 

reporting company.” 

Also, similar to the current CDD rule, foreign pooled investment vehicles are not exempt. However, they 

would only be required to report to FinCEN beneficial ownership information for one individual who 

exercises substantial control over the entity. Notably, the Proposed Rule would only require beneficial 

ownership information for the sole individual who “has the greatest authority over the strategic 

management of the entity.”   

Key Takeaways 

The Proposed Rule would create the first nationwide system for collecting and tracking beneficial 

ownership information. It would shift the obligation for collecting beneficial ownership information from 

financial institutions subject to the Bank Secrecy Act to individual reporting companies. Limited 

partnerships, limited liability companies, and many other entities that are currently only required to 

disclose beneficial ownership information to their banks or other counterparties may be required to 

provide this information for the first time to the US Government. Reporting companies that fail to provide 

required information, or that provide false information, may be subject to penalties under the Bank 

Secrecy Act. 
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This alert is not intended to provide legal advice, and no legal or business decision should be based on its 

contents. If you have any questions about the contents of this alert, please call your regular Fried Frank 

contact or the attorneys listed below: 

Contacts: 

Washington, D.C. 

Michael T. Gershberg  +1.202.639.7085 michael.gershberg@friedfrank.com  

London 

Dr. Tobias Caspary +44.20.7972.9618 tobias.caspary@friedfrank.com  

New York 

Geoffrey S. Berman +1.212.859.8976 geoffrey.berman@friedfrank.com  

Stephen M. Juris +1.212.859.8935 stephen.juris@friedfrank.com 

Joseph P. Vitale +1.212.859.8837 joseph.vitale@friedfrank.com 

 

Fried Frank’s International Trade and Investment Group regularly represents clients in international 

mergers and acquisitions, joint ventures, principal investments, and sensitive corporate investigations, 

particularly in relation to matters that implicate the U.S. Government's regulation of international business 

activities, such as the Committee on Foreign Investment in the United States (CFIUS), economic 

sanctions, export controls, and anti-corruption and anti-bribery. 

For decades, our international trade and investment practitioners have been consistently recognized for 

their legal and policy-based contributions. Today, our practice is unique among its kind: it draws upon the 

Firm’s long tradition of senior U.S. Government and diplomatic service, combines policy insight with deep 

technical expertise and business judgment, is fully integrated with Fried Frank’s preeminent Corporate 

and Litigation Practices, and is international in its outlook, experience, network reach and reputation. 
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