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FEATURE COMMENT: An Analysis Of 
GAO’s 2021 Bid Protest Statistics—
Fewer Protests, But More Protests 
Fully Developed—Together With Last 
Year’s Top Protest Decisions And 
Developments

The Government Accountability Office has released 
its bid protest statistics for fiscal year 2021. GAO 
Bid Protest Annual Report to Congress for Fiscal 
Year 2021, B-158766 (GAO-22-900379), is available 
at www.gao.gov/products/GAO-22-900379; 63 GC 
¶ 351. This year’s headlines: protest filings were 
down, but the number of fully developed protests 
was up, with the “effectiveness rate” dipping to just 
under one-half.

GAO’s Reported Statistics—GAO received 
1,816 and closed out 1,931 bid protests in FY 2021. 
(As many readers know, GAO counts protests by 
docket number, or “B-numbers,” not by the number 
of procurements challenged; multiple B-numbers 
in one proceeding are common, especially with 
more complex or hotly contested procurements.) In 
FY 2018, GAO received 2,474 protests, so protest 
filings have decreased over 26 percent in the past 
three years.

For FY 2021, GAO reported that task or deliv-
ery order procurements under indefinite-delivery, 
indefinite-quantity (IDIQ) contracts were contested 
in 401 (down slightly from 417 year-over-year) or in 
nearly 19.9 percent of all cases closed. The steady 
flow of IDIQ contracting, and protests, rolls on. 
After this very near miss, will FY 2022 be the year 
the percentage tops twenty? 

The past fiscal year, GAO employed alternative 
dispute resolution 76 times, 64 times successfully 
(for a success rate of 84 percent). This usage of 
ADR was down from 124 in FY 2020, but above the 
average of 69 the three years before that; remark-
ably, the ADR success rate has averaged about 
five-sixths over the past five years. There were only 
41 requests for reconsideration in FY 2021, down 
another 12.8 percent year-over-year, on top of the 
one-quarter plus drop from FY 2019 to FY 2020. 
There were no instances where the agency disre-
garded GAO’s recommendations, continuing the 
perfect record of the preceding five years.

There were only 13 hearings in FY 2021, again 
underscoring the rarity of trial-like proceedings at 
GAO. With those 13 reported to be one percent of 
all “fully developed cases,” that latter set must have 
been well over one thousand. And that, in turn, 
must have been one-half or more of all protests 
closed out (up from about 44 percent in FY 2020). 

The 581 protests that went all the way to a GAO 
sustain-or-deny decision in FY 2021 were about 30 
percent of protests closed out—in comparison to 545 
and 27 percent the year before. Of those 581 protests, 
85 or 15 percent resulted in a sustained protest. This 
compares to the 84 sustained protests in FY 2020, 
also for a sustain rate of 15 percent. The high-water 
mark of 139 sustained protests in FY 2016, at a sus-
tain rate of 23 percent, dims in memory.

As always, GAO provided a list of the most 
frequent grounds for sustaining a protest. The top 
reason in FY 2021 (also first each of the past five 
years) was “unreasonable technical evaluation.” 
The second-ranked reason in FY 2021 was “flawed 
discussions,” an interloper that has not appeared 
on recent annual lists. The third-ranked reason in 
FY 2021 was “unreasonable cost or price evalua-
tion”—about where it has fallen on average over the 
past five years. Coming in fourth in FY 2021 was 
“unequal treatment,” supplanting “unreasonable 
past performance evaluation” from the year before.
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As in prior years, GAO’s FY 2021 report includes 
this caveat: “a significant number of protests filed 
with our Office do not reach a decision on the merits 
because agencies voluntarily take corrective action 
in response to the protest rather than defend the 
protest on the merits.” For newer readers, voluntary 
corrective action (VCA) refers to an agency volun-
tarily deciding to reopen and redo at least some part 
of a procurement before GAO issues any decision in a 
protest, and usually before GAO has given any indica-
tion of the likely outcome.

For FY 2021, GAO reported an “effectiveness rate” 
of 48 percent: that is, of the 1,931 protests closed out, 
48 percent (or 927 protests) resulted in either a sus-
tain by GAO or VCA by the agency. While down some 
from the 51 percent in FY 2020, that is a still very 
high effectiveness rate, both historically and in what 
it implies about how the system is working. Given the 
reported number of sustained protests (85), defending 
agencies took VCA in a total of 842 protests—and the 
rate of VCA alone was 43.6 percent. Given how GAO 
counts protests, the already-high percentage for VCA 
probably understates the likelihood of any particular 
protested procurement resulting in such an outcome. 
This is because most VCA occurs within the first 30 
days after a protest is filed and is assigned a single 
B-number but before the agency report is filed, as 
agency counsel examine the record and evaluate their 
chances of prevailing. In contrast, most supplemental 
protests, giving rise to many additional B-numbers 
that go into the denominator of the percentage, are 
filed shortly after receipt of the agency report. So in 
FY 2021 the odds of VCA in the first month had to be 
close to a toss-up.

Sustained GAO Protests—For the third year 
in a row, we have conducted a statistical “deep dive” 
into GAO’s sustained protests. The 85 sustains in FY 
2021 were encapsulated in only forty decisions, with 
two of those decisions in favor of three protesters each 
and two more in favor of two protesters each. Another 
39 B-numbers were adjudicated along with the main 
ones, so the total B-numbers more than doubled the 
number of written decisions.

In terms of procurement size for sustained pro-
tests, the greatest numbers fell in the two cohorts 
between $10 million and $100 million, and between 
$100 million and $1 billion in size. Of the sustain de-
cisions, over 60 percent came in negotiated (Federal 
Acquisition Regulation pt. 15) procurements. General 
Services Administration Federal Supply Schedule 

(FAR subpt. 8.4) and task/delivery order (FAR pt. 16) 
procurements combined for just over one-third (up 
year-over-year from just under one-quarter) of the 
sustains. Unlike the prior two years, large businesses 
were winners more often than small businesses. 

The last component of our deep dive was into 
GAO’s recommended corrective actions for protests 
sustained in FY 2021. Of 37 sustain decisions in post-
award protests, 21 called only for the re-evaluation 
of proposals. Yet three sustains recommended award 
to the protester (something unseen in the prior two 
years), and 14 called for the reopening of discussions 
and solicitation of proposal revisions (nearly triple 
the number in FY 2020). In sum, protesters got more 
“second bites” by proving more flaws in discussions, 
and even a few outright wins. Keep in mind, though, 
that such outcomes were still a very small percentage 
of all protests filed—together averaging fewer than 
one and one-half per month.

Statistical Trends—GAO’s FY 2021 report con-
tinued a recent trend of decreased protest filings com-
bined with increased protest success. All things equal, 
one would think more success would beget more fil-
ings, so this requires an explanation—and the most 
logical explanation is better debriefings. After all, the 
very intent of improved debriefings is to winnow out 
bad protests. Going back to the FY 2018 National De-
fense Authorization Act (NDAA), Congress instituted 
“enhanced debriefing” procedures for Department of 
Defense procurements, and non-statutory initiatives 
have since been adopted by various agencies to bet-
ter the accuracy and completeness of debriefings and 
slow the rush to file. Both statistically and anecdot-
ally, enhanced debriefings appear to be enabling more 
selectivity.

Others have offered several COVID-related 
reasons for the decrease in protest filings in FY 
2020–2021: (a) logistical difficulties in filing protests 
from remote and virtual work environments; (b) more 
sole-source procurement during the pandemic; and (c) 
a general increase in procurement spending, result-
ing in less “hunger” to protest. We are unconvinced of 
these explanations, but in any event the effects would 
presumably be short-term.

FY 2021 saw another, counter-intuitive develop-
ment. Protest volume was down, the sustain rate 
stayed the same, but sustains were up one. How did 
this happen? There were more fully developed pro-
tests and more merit sustain/deny decisions. Protest 
closings were down 4.6 percent, while sustain/deny 
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decisions were up 6.6 percent year-over-year. The ex-
act numbers of fully developed cases are not reported 
and are difficult to derive, but it appears there was 
a substantial increase here as well, in the hundreds. 
There were almost as many full merit decisions in FY 
2021 (581) as there were in FY 2019 (587), despite 
a seven-percent two-year drop in protests closed 
out. GAO worked very hard in FY 2021 in reaching 
full decisions! The “why” behind this increase in full 
development of protests is not obvious, other than 
the greater selectivity in protesting, but this recent 
development certainly bears ongoing attention. 

As has been the case for years, GAO statistics 
suggest that ADR is underused while motions for 
reconsideration are overused. The former succeeds 
about five-sixths of the time, the latter almost never. 
The sting of an adverse public decision may prompt 
some to seek reconsideration, but that sting could 
have been avoided by taking advantage of the ADR 
process. There is more than one way for the parties to 
get a full and fair decision from GAO, and the privacy 
of ADR has some advantages that may be underap-
preciated.

With the effectiveness rate hovering around 50 
percent for FY 2020–2021, and sustains still relative-
ly rare, VCA continues to dominate the math at GAO. 
In FY 2021, protesters were 9.9 times more likely to 
obtain relief by VCA (842 times) than by a sustained 
protest (85 times). In other words, almost 91 percent 
of “effective” outcomes (842/927) came through VCA. 
This preponderance of VCA means the GAO protest 
system is providing a framework for agencies to find 
and fix their own errors and omissions. From all of 
this we conclude that the GAO protest system is in 
healthy balance and doing what it is intended to do: 
enforce adherence to prescribed process and promote 
“competition in contracting.”

Top Decisions and Developments of 2021—As 
in prior years, we respectfully submit a qualitative 
assessment of what we see as the most impactful bid 
protest decisions and developments of the past year. 
For clarity, this compilation is for calendar year 2021 
(not FY 2021) and covers both GAO and court protest 
decisions. So in reverse order, here are our “top 10” for 
the year in review:

10. NDAA Acquisition Reforms That Have Not 
Happened, Again: Another year, another unevent-
ful year in “bid protest reform.” As we have noted 
in previous years, Congress’s appetite for protest 
reform recently has been relatively muted, with 

Congress commissioning new studies but not taking 
up major reforms. Last year we noted that, as part of 
the FY 2021 NDAA process, Congress had commis-
sioned DOD to undertake a new study of bid protests 
through the Acquisition Innovation Research Center 
in order to carry forward the study completed by the 
RAND National Defense Research Institute in 2018. 
See 60 GC ¶ 18; 63 GC ¶ 40. Congress will have to 
wait a while longer for the results of that study. In 
August 2021, DOD informed Congress that the study 
is expected to be completed by June 2022 and that 
DOD expects to report back to Congress concerning 
the results in November 2022.

9. The End of the JEDI Era: We pause briefly to 
mark the end of a saga—the cancellation in June 2021 
of DOD’s $10 billion Joint Enterprise Defense Infra-
structure cloud procurement. After several twists and 
turns over the past several years involving multiple 
protests at GAO and in the courts, DOD decided to 
move on. Stay tuned, however, for the next episode: 
the Joint Warfighter Cloud Capability procurement.

8. Timing Requirements under DOD’s Enhanced 
Debriefing Rules: The bid protest process is fraught 
with timeliness traps, but this year some helpful clar-
ity regarding the deadlines for invoking an automatic 
stay of contract performance in procurements subject 
to DOD’s enhanced debriefing procedures under 10 
USCA § 2305 came out of the Federal Circuit’s deci-
sion in NIKA Techs., Inc. v. U.S., 987 F.3d 1025 (Fed. 
Cir. 2021); 63 GC ¶ 49. In that decision, the court of 
appeals held that, to invoke the stay, the deadline for 
filing a protest at GAO is five days after the debrief-
ing is provided, unless the offeror submits additional 
questions within two days thereafter. If an offeror 
does not submit any additional questions during that 
two-day period, the debriefing is not held open and, 
instead, a protest must be filed within five days of 
when the debriefing was provided in order to invoke 
the automatic stay. Joining in, DOD has proposed a 
Defense FAR Supplement rule for post-award en-
hanced debriefings that appears to be consistent with 
the Federal Circuit’s ruling. See 86 Fed. Reg. 27,354 
(May 20, 2021); 63 GC ¶ 165(c).

7. Protest Jurisdiction for Breach of the Implied 
Contract of Fair Dealing: Another clarification came 
from the Federal Circuit this past year in connection 
with whether, under the Administrative Dispute 
Resolution Act of 1996, the Court of Federal Claims 
has jurisdiction over “implied-in-fact” contract claims 
in the bid protest context under 28 USCA § 1491(a) 
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or under § 1491(b)(1). In Safeguard Base Ops., LLC 
v. U.S., 989 F.3d 1326 (Fed. Cir. 2021); 63 GC ¶ 81, 
the Federal Circuit held that the COFC has jurisdic-
tion over such claims under § 1491(b)(1), and “only § 
1491(b)(1).” Whereas § 1491(a) provides for jurisdic-
tion over any “implied contract,” the court of appeals 
held that the jurisdictional grant in § 1491(b)(1) spe-
cifically provides for jurisdiction over procurement bid 
protest matters. This is a question that has divided 
the judges of the COFC for years, and, for better or 
for worse, the Federal Circuit has now provided its 
answer.

6. Evaluating Capped Costs in Cost Reimburs-
able Procurements: This past year saw an emerging 
divergence in how GAO and the COFC look at cost-
realism evaluations where offerors propose capped 
costs. In Vectrus Mission Sols. Corp., et al., Comp. 
Gen. Dec. B-418942 et al., 2021 CPD ¶ 87; 63 GC  
¶ 89, GAO had reaffirmed its rule that most probable 
cost adjustments are improper when a firm offers a 
cap or ceiling on a particular cost. As explained by 
GAO in that decision, “where a firm offers a cap or 
ceiling on a particular cost that limits the govern-
ment’s liability and shifts liability for the cost to the 
offeror—and no other issue calls into question the 
effectiveness of the cap—any upward adjustment to 
the capped cost is improper” and, instead, “[a]ny ques-
tion concerning a firm’s ability to perform the contract 
in light of a capped cost that is below the actual cost 
is a matter of the firm’s responsibility rather than 
a matter to be considered by the agency in its cost 
realism evaluation.” In a subsequent protest chal-
lenging the agency’s corrective action in response to 
GAO’s Vectrus decision, the COFC rejected GAO’s 
bright-line rule that capped costs may be considered 
only as a matter of responsibility. See VS2, LLC v. 
U.S., 155 Fed. Cl. 738 (2021); 63 GC ¶ 288. Rather, 
the COFC held, “where an agency determines that an 
offeror’s proposed costs are unrealistically low for the 
contemplated performance, the agency must account 
for that assessment.” First, “the agency must consider 
whether to adjust the proposed costs upwards for 
evaluation purposes,” and second, “it must consider 
whether the proposed costs are indicative of perfor-
mance risk.” Given this burgeoning rift between GAO 
and the COFC, offerors considering proposing capped 
costs would do well to be mindful of the considerations 
set forth by the COFC. 

5. Successful Sole-Source Challenge: In a rare 
example of a successful protest against a sole-source 

contract award, in Sierra Nevada Corp. v. U.S., 154 
Fed. Cl. 424 (2021), the COFC issued an injunction 
finding that the contemplated five-year duration of a 
sole-source contract was improper. Although the court 
agreed with the agency that a sole-source contract 
was justified, the court did not agree that the length 
of the contract (valued at nearly $1 billion) had been 
justified. The decision represents a rare instance of 
a sole-source award being successfully challenged; it 
can happen.

4. Providing the Full Administrative Record: 
Regular protesters at GAO are by now accustomed to 
the often limited and compartmentalized evaluation 
records that will be produced by agencies in protests 
filed at GAO. For protests at the COFC, however, 
protesters generally can expect a more fulsome pro-
duction of the underlying evaluation record. In Oak 
Grove Techs., LLC v. U.S., 156 Fed. Cl. 594 (2021), the 
COFC ordered monetary sanctions against the Gov-
ernment for improperly omitting relevant documents 
from the administrative record filed at the COFC. 
In awarding sanctions, the COFC’s strongly worded 
decision rejected what it said was the Government’s 
“cramped” view of what documents are “relevant” to 
a protest action. 

3. Discussions in Large Dollar Value DOD Pro-
curements: In 2011, DOD added DFARS 215.306(c)(1)  
and instructed that, “[f]or acquisitions with an 
estimated value of $100 million or more, contract-
ing officers should conduct discussions.” As many 
disappointed bidders in the years since 2011 can 
attest, however, that “should” has often seemed to 
have fallen on deaf ears within DOD, as procur-
ing agencies often continued to award large-dollar 
contracts without holding discussions. A decade on, 
new life may have been given to this directive. In a 
protest making its second appearance on our list, 
in Oak Grove Techs., LLC v. U.S., 155 Fed. Cl. 84 
(2021), the COFC held that the agency’s decision 
not to engage in discussions in a procurement in 
excess of $100 million violated DFARS 215.306(c)
(1) or was otherwise arbitrary and capricious. To our 
knowledge, this decision is the first time a protest 
has been sustained based on a violation of DFARS 
215.306(c)(1). See also Amentum Servs. Inc. v. U.S., 
2021 WL 5871734 (Fed. Cl. Dec. 10, 2021) (unpub-
lished) (granting the Government’s request to allow 
the agency to consider whether to hold discussions 
in response to protest allegation that the agency had 
violated DFARS 215.306(c)(1)).
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2. Unfair Competitive Advantage through 
Improper Disclosure of Information: This year 
both GAO and the COFC confronted rather vex-
ing circumstances for deciding the proper remedy 
for when one offeror obtains an unfair competitive 
advantage through its access to non-public, com-
petitively useful information. In SAGAM Sécurité 
Senegal v. U.S., 154 Fed. Cl. 653 (2021), the CO 
improperly disclosed some of the protester’s pro-
posal information to the awardee during corrective 
action. Upon learning of this Procurement Integrity 
Act violation, the agency cancelled the solicitation. 
The protester challenged the agency’s cancellation, 
arguing that the agency should have disqualified 
the awardee and made award to the protester. The 
COFC agreed, concluding that cancellation of the 
solicitation did not remedy the error. GAO took a 
different approach in Inmarsat Gov’t, Inc., Comp. 
Gen. Dec. B-419583, B-419583.2, 2021 CPD ¶ 215, 
where the agency inadvertently released the pro-
tester’s pricing information to competitors through 
a draft request for proposals. Upon learning of the 
release, the agency merely removed the draft RFP 
from its website. Shortly after the final solicitation 
was issued, a potential offeror informed the agency 
that they had found a copy of the draft RFP online 
containing what appeared to be sensitive pricing 
information. GAO sustained the protest because 
the agency’s actions to mitigate harm from its dis-
closure were insufficient and recommended that 
the agency either cancel the solicitation or substan-
tially revise it to mitigate the harm. In Northrop 
Grumman Sys. Corp.—Mission Sys., Comp. Gen. 
Dec. B-419560.3 et al., 2021 CPD ¶ 305, GAO sus-
tained the protest, finding that the agency failed 
to reasonably consider the impact of a conflict of 
interest created by a Government employee who 
had helped develop specifications for the solicita-
tion while simultaneously engaging in employment 
discussions with the eventual awardee. But GAO 
concluded that the appropriate remedy was for the 
agency to perform a new independent review of the 
conflicted employee’s input to the development of 
the specifications to determine whether his input 
was consistent with the agency’s actual require-

ments. (Northrop Grumman has filed a protest ac-
tion at the COFC (No. 21-2099 C) challenging the 
Navy’s implementation of corrective action, so there 
may be more to follow.)

1. Scope of Blue & Gold Waiver Rule: Last year, 
our top development was the Federal Circuit’s deci-
sion in Inserso Corp. v. U.S., 961 F.3d 1343 (Fed. Cir. 
2020), 62 GC ¶ 180, which at the time seemed to 
have represented an expansion of the Blue & Gold 
waiver rule beyond the confines of alleged solicita-
tion defects. Now, we are less sure. In the wake of In-
serso, the Department of Justice certainly pushed for 
a broader application of the Blue & Gold waiver rule, 
arguing, for example, in Amazon Web Servs. v. U.S., 
153 Fed. Cl. 602 (2021); 63 GC ¶ 138, that, “when 
an interested party is aware of a basis to challenge 
the terms of a competition—even if that basis is not, 
strictly speaking, the terms of the solicitation—and 
has the opportunity to raise the challenge before 
award or the close of bidding, it must do so or waive 
its challenge.” The judge in the Amazon Web Services 
case did not adopt the Government’s view, but other 
judges on the court have read Inserso to apply more 
broadly. The Federal Circuit in Harmonia Holdings 
Grp., LLC v. U.S., 20 F.4th 759 (Fed. Cir. 2021); 63 
GC ¶ 376, had an opportunity to provide further 
guidance on how to understand Inserso, but, without 
even citing to that decision, the court of appeals nar-
rowly ruled that the protester’s timely filed (but de-
nied) agency-level protest had preserved its objection 
to the solicitation, even though the protester had not 
subsequently raised that solicitation challenge until 
filing a post-award protest action at the COFC. For 
now, it seems, we will have to wait and see whether 
Inserso was a paper tiger. We will report back again 
next year.
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