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This was 2020!

We started last year’s chapter with the following introduction: “After navigating some 
choppy waters in 2018, US markets appear to be on an extended bull run, with relatively 
robust economic growth for much of 2019.  Unlike the wild swings in public market 
indicators which marked 2018, the S&P 500 index and the Dow Jones Industrial Average 
index have been much less volatile and rallied overall in 2019; they are up by double-digits 
for the year, with almost all other asset classes out of the red as well.”  To say “what a 
difference a year makes” would be an understatement, and it seems much more fitting to 
simply look at the stock market chart instead.  After all, “one picture speaks a thousand 
words”, but if you do not have them handy, just consider these four numbers: (i) 28,868; (ii) 
29,551; (iii) 18,591; and (iv) 30,218.  They are the DJIA figures at close on the first trading 
day, January 2; the highest mark before the plunge, February 12; the lowest point this year, 
March 23; and an all-time high that was set at the end of the last week before the writing of 
this chapter, December 4.
The global pandemic completely disrupted the global economy, and indeed impacted the 
entire humankind.  Significant geopolitical events (including the “renegotiation” of Brexit, 
the run-up to the US presidential election as well as its results and aftermath, and widespread 
socioeconomic unrest) have made their mark on our society, and will continue to do so for 
the foreseeable future.
After a record-setting pace of growth in the previous years, private capital fundraising 
was similarly affected, but many investors saw opportunities in the market dislocation 
and continued to pursue yields and trophy assets in an environment where valuations first 
plunged but subsequently recovered to unprecedented highs.  Fund finance has nevertheless 
enjoyed a year of very robust activity, and although some lenders experienced temporary 
capital constraints, other providers stepped up to fill the gap and meet critical liquidity 
demands of borrowers, even as amounts of committed and uninvested dry powder remained 
available, but were deployed more cautiously over the initial downturn period.
This chapter explores some of these recent trends in the private capital markets, including the 
fund finance industry.  It also examines continued public discourse surrounding subscription 
and other fund finance facilities.  Further, we address notable legal developments for our 
market and conclude with a brief outlook for the year ahead.

State of the market

Private capital fundraising had arguably the most successful fundraising period worldwide 
in the years recently past.  Appetite for alternative investments has remained strong during 
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that period and through the beginning of 2020, with a trend of concentrating capital among 
a smaller number of larger funds.  Amounts available to be deployed soared, demonstrating 
the popularity of this asset class whose returns in the US have, since 2000, outperformed 
various public equity benchmarks.  Against that background, private investment vehicles 
were thrown into the whirlwind caused by the COVID-19 outbreak, much like the industries 
they invest in and the broader markets.  Challenges notwithstanding, while there may have 
been an initial pause, by most accounts available to us it appears that fundraising has again 
picked up as of year-end.  This is certainly a welcome development and may be a sign of 
investors’ belief that alternative asset managers will be able to create value and achieve 
attractive returns despite the significant uncertainties still surrounding the global markets. 
Fund finance
The market for subscription line facilities and other financing products that leverage 
private capital funds is closely linked to the success of those funds and, as such, has 
historically benefitted from the growth trends in that space.  Separately, the proportion 
of private capital funds utilising subscription line facilities as part of their capital 
structure has also been steadily increasing.  Although there are no published reports on 
the aggregate amount of lender commitments under subscription line facilities, anecdotal 
evidence from market participants indicates that some estimate several hundred billion 
dollars of committed facilities.
The year 2020 has been scarred by a global pandemic, wild market swings, deep recession 
and swift recovery, all of which has translated into the fund finance universe in very 
specific ways.  The months immediately following the COVID-19 outbreak in the US were 
characterised by an unusually high volume of work, which primarily consisted of borrowers 
trying to avail themselves of as much liquidity as possible.  In our experience, fund sponsors 
were eager to take advantage of any potential extensions of maturities, and increases of 
facility sizes (whether pre-committed or not) and to do so as quickly as possible.  To some 
extent, borrowers also drew down existing lender commitments, although that feature was 
not as prevalent in fund finance as it was in broader capital markets.  This dynamic was an 
impetus to a number of facilities being partially or entirely refinanced with new lenders, and 
some banks in the space significantly increasing their exposure and visibility.  At the same 
time, we are not aware of any borrowing requests not being honoured, and it would be fair 
to say that credit providers have been instrumental in finding answers to liquidity needs and 
demands of fund sponsors across the board.  
Another extremely positive experience contributed to the stability of the market, in that 
consistent with previous years, no significant defaults under subscription line facilities have 
been reported by lenders or their counsel in the US (and the past occurrence of limited 
partners failing to fund capital calls has remained an exceptional event, especially when 
viewed in the context of the number and volume of facilities in the market).  These factors 
further support the proposition that in the US, subscription lines and other fund-level 
financing products play a key function in the capital structure for private capital funds and 
will almost certainly continue to do so.  

Market developments: ESG is here (to stay)

The recent trend for environmental, social and governance (“ESG”)-linked financings in the 
European finance market started to pick up steam in the context of the subscription finance 
market there, and to some extent also in the US.  While the topic had been subject to much 
discussion in the recent past, certain sponsors are now targeting ESG-driven financing terms 
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in practice as well, in order to align such terms with the fund’s strategy and take advantage 
of potential pricing or term improvements.  As ESG-compliant investments become more 
prevalent, the broader loan market is developing financing products that include ESG-linked 
criteria for borrowers to meet.  In the fund finance market, ESG criteria are featured in some 
facilities, including, for example, a recent syndicated subscription credit facility where 
the interest rate is determined by a ratchet mechanism based on the average compliance 
across the fund’s portfolio companies in respect of gender equality on management boards 
and renewable energy transition.  Compliance will be monitored using measurable key 
performance indicators reported quarterly and tested annually.  While sustainability- and 
ESG-linked financings are increasing in size and prevalence, clear market norms have not 
yet emerged in respect of measuring and assessing compliance with sustainability and ESG 
targets.  However, ESG-linked investment strategies and debt products are relatively new 
developments and so we expect the market to evolve and reach a general consensus on a 
consistent set of global principles and reporting standards.   

Market developments: Subscription facilities – hot off the press

Together with the increased usage of subscription line facilities by private funds in 
recent years, there has been a correspondingly robust conversation concerning the role 
of such facilities and investors’ experience with levered closed-end funds as compared to 
unlevered funds.  In particular, the Institutional Limited Partners Association (“ILPA”), 
a trade organisation comprising over 570 institutional investors in private equity funds 
that collectively represent over 50% of the global institutional private equity assets under 
management, has been and is expected to continue to be a key driver of the discussion.
ILPA 2017 Guidelines
In June 2017, ILPA released “Subscription Lines of Credit and Alignment of Interests: 
Consideration and Best Practices for Limited and General Partners” (“ILPA 2017 
Guidelines”).  The ILPA 2017 Guidelines discussed the potential misalignment of interests 
between a fund and its investors with respect to subscription line facilities and where, in 
ILPA’s view, such misalignment of interests may be detrimental to investors.  In particular, 
the ILPA 2017 Guidelines state that the use of a subscription line facility, which may 
enhance the internal rate of return (“IRR”) of a levered fund as compared to an unlevered 
fund especially in its early life, may cause misleading perceptions of fund performance.  
They also recommended a number of specific thresholds and terms governing subscription 
facilities and advocated for more robust disclosure to investors.
The ILPA 2017 Guidelines sparked substantial public discussion, including responses from 
numerous industry participants, including the Fund Finance Association (“FFA”), law 
firms, fund managers, fund advisory firms, accounting firms, international newspapers and 
media companies, and trade publications.  
ILPA Principles
In the following years, the varied and numerous discussions sparked by the ILPA 2017 
Guidelines have continued, although the many threads have converged and key discussion 
points have emerged.  In June 2019, ILPA published “ILPA Principles 3.0: Fostering 
Transparency, Governance and Alignment of Interests for General and Limited Partners” 
(“ILPA Principles”).  The ILPA Principles stated, among other things, that: (i) subscription 
facilities should be employed mainly for administrative purposes or to serve as bridge 
financing, rather than chiefly to enhance reported IRR, which could accelerate the accrual 
of carried interest; (ii) facilities should be of short duration (no more than 180 days), and 
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limited to a maximum percentage of fund commitments; and (iii) facilities should not be 
used to fund early distributions.  It also recommended heightened disclosure from the fund 
sponsors to the investors, specifically that recurring and closing reporting should include 
both (i) IRR with and without the use of fund-level leverage, and (ii) certain information 
regarding such leverage and its uses.  
ILPA 2020 Guidelines
Chief among the developments in the market from the ILPA 2017 Guidelines and the ILPA 
Principles has been the increased disclosure by the fund sponsors to the investors.  In June 
2020, ILPA released follow-on guidance titled “Recommended Disclosures Regarding 
Exposure, Capital Calls and Performance Impacts” (“ILPA 2020 Guidelines”).  The 
ILPA 2020 Guidelines, to be read in conjunction with the ILPA 2017 Guidelines, focus on 
recommended quarterly and annual disclosures.  ILPA voices concern that while disclosure 
by the fund sponsors have improved, there is wide variance in the means used in providing 
such disclosure, and that such disclosures are not being made systematically; in response, 
the ILPA 2020 Guidelines call to standardise the disclosure across the industry so that the 
investors may better assess their exposure and compare performance of different funds. 
Specifically, the ILPA 2020 Guidelines recommend that the fund sponsors disclose: (i) 
the size and balance of the subscription facility, unfunded commitment amounts financed 
through the facility, average number of days outstanding on each draw down, and schedules 
of cash flows and investments; (ii) lead bank providing the facility, draw down limit, 
maximum allowable borrowing, facility term expiration and renewal option, collateral base, 
interest rate, fees, and current use of proceeds; and (iii) net IRR with and without the use 
of the facility, together with a clearly defined methodology for calculating such amounts.  
The impact of the ILPA 2020 Guidelines on the industry remains to be seen; however, 
certain fund sponsors have expressed that greater standardisation of disclosures related to 
subscription facilities could benefit the industry.  However, it should be noted that certain 
fund sponsors continue to express concern over calculating two IRRs, and that the ILPA 
2020 Guidelines also acknowledge that there is no universally accepted method of doing so.  
Continuing conversations
A draft of the ILPA 2020 Guidelines was issued at the beginning of the pandemic in the 
US and it reflected the increased desire from the investors to better understand the impact, 
if any, of subscription facilities on liquidity, on both a systemic and investor-by-investor 
basis.  On March 26, 2020, just as pandemic-related events ensued, ILPA held an interactive 
town hall with 583 participants from 192 organisations to discuss the impact of COVID-19.  
In a survey that ILPA posed to participants during the town hall, ILPA asked “have you 
experienced any changes to capital calls in the last two weeks, related to subscription lines 
use and/or shifting market conditions due to COVID-19 impacts?”.  Of the approximately 
200 responses, 49% reported yes.  An industry participant has noted that while the dollar 
amount of capital calls in the first quarter of 2020 was in line with historical levels, the 
number of calls had increased.1   
From the beginning, ILPA has pointed to liquidity risk as a concern posed by subscription 
facilities.  Specifically, the ILPA 2017 Guidelines argued that a subscription facility that 
is accelerated by its lenders may pose such a risk and that a market event triggering the 
simultaneous calling of multiple credit facilities may also stress an investor’s liquidity.  
Some market participants have voiced that these risks are greater in a downturn.2
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ILPA representatives continue to discuss these and other issues with industry participants.  
They also continue to appear on panels at industry events and engage in industry forums, 
including the FFA Global Fund Finance Symposium, together with representatives from 
lenders, investors and law firms.  
In our experience, fund sponsors have greatly enhanced their disclosures in response to the 
ILPA guidelines in recent years.  In 2020, as in previous years, they continued to dedicate 
great focus on communicating with their investors with regard to limitations, usage and 
impact of fund-level leverage.  We expect the conversation about subscription facilities, 
both in the public forum and on a bilateral basis, to continue into 2021.

Market developments: LIBOR or bust – what will be the next “world’s most 
important number”?

On July 27, 2017, Andrew Bailey, the chief executive of the United Kingdom’s Financial 
Conduct Authority (“FCA”), delivered a speech at Bloomberg London on the future of the 
London Interbank Offered Rate (“LIBOR”).  As a response to the LIBOR manipulation 
scandals, the FCA has been regulating the administration of LIBOR since 2013.  Bailey 
noted that the FCA has discussed with the banks that submit contributions to LIBOR (“Panel 
Banks”) a plan to sustain LIBOR quotations until the end of 2021, but that it does not intend 
to maintain LIBOR through its influence or legal powers thereafter.  The FCA called for 
the planning, and the transition to alternative reference rates (collectively, the “Successor 
Rate”), to begin immediately. 
Search for the Successor Rate
LIBOR represents the cost of unsecured funding in a specified currency and specified term 
in the London interbank market.  Specifically, the Panel Banks submit to the ICE Benchmark 
Administration Limited (“IBA”), the current administrator of LIBOR, the rate at which they 
could borrow funds by asking for, and then accepting, interbank offers in a reasonable 
market size.  However, because such unsecured interbank lending is no longer sufficiently 
active, the determination of LIBOR now relies heavily on the Panel Banks’ judgment. 
As early as 2014, the Federal Reserve of the US convened an Alternative Reference Rates 
Committee (“ARRC”) with the express mandate of identifying a Successor Rate to US 
dollar LIBOR that is more firmly based on actual transactions.  ARRC membership now 
includes numerous global and national financial institutions, buy-side participants, and 
relevant US financial regulators, including the Federal Reserve, the Securities and Exchange 
Commission and the Treasury Department, as ex	officio members. 
SOFR as the Successor Rate
On June 22, 2017, the ARRC recommended the Secured Overnight Financing Rate 
(“SOFR”) as an alternative to LIBOR in the US.  SOFR is a rate derived from the overnight 
repurchase agreement (“repo”) market for Treasury securities.  A repo agreement is an 
agreement for one party (the “seller”) to sell an asset (e.g., securities) to another party (the 
“buyer”) and to repurchase the same at a higher price.  Effectively, the seller is borrowing 
funds from the buyer on a secured basis, and the difference between the sale price received 
by the seller and the repurchase price paid by the seller acts as interest paid to the buyer.  
The repo market for Treasury securities is widely utilised by financial institutions for short-
term investing or borrowing for short-term needs. 
The ARRC has recommended SOFR as the alternative to LIBOR because, among other 
reasons, SOFR is: (i) fully transaction-based; and (ii) based on a deep market (i.e., the repo 
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market for Treasury securities) underpinned by nearly $800 billion of daily transactions.  
These factors make SOFR difficult to manipulate and unlikely to become obsolete – 
addressing some of the key problems of LIBOR.  Importantly, given that repos are effectively 
fully secured transactions backed by the highest quality collateral, SOFR is considered to 
be a nearly risk-free rate.
Transitioning to the Successor Rate
In the legal space, the transition away from LIBOR will require the creation and acceptance 
of market contractual terms.  There are, broadly speaking, two approaches to implementing 
the Successor Rate in syndicated loan agreements: an “amendment approach”; and a 
“hardwired approach”.  On or after any “trigger event”, the “amendment approach” provides 
for an amendment process for the parties to select the Successor Rate, while the “hardwired 
approach” provides for a “waterfall” of alternative benchmark rates that should be selected 
as the Successor Rate (after which the amendment process must be used).  Under both 
approaches, if no Successor Rate is selected, then the loans accrue interest at base rate.  
Until this year, lenders and borrowers in the fund finance space have overwhelmingly taken 
the “amendment approach”, and facilities included the approval of both the administrative 
agent and the borrower (often subject to a negative consent from a majority of lenders).
However, as the deadline drew closer, a number of new credit agreements have started 
featuring the “hardwired approach” because of concerns that while the “wait-and-see 
approach” may have given comfort to the parties previously, the actual implementation of 
an interest rate amendment may prove to be challenging if a myriad of credit facilities need 
to be amended in a short period of time.
In much-welcome news, on Monday, November 30, 2020, US and UK regulators and the 
IBA made a series of announcements regarding the end of LIBOR.  Collectively, these 
announcements propose an endgame for LIBOR.  They call for no new LIBOR contracts 
after 2021, while giving legacy contracts until June 30, 2023 to wind-down.  The Federal 
Reserve Board, the Federal Deposit Insurance Corporation and the Office of the Comptroller 
of the Currency issued supervisory guidance encouraging banks to stop entering into new 
contracts that use LIBOR as a reference rate as soon as practicable and in any event by 
December 31, 2021, in order to facilitate an orderly transition.  The guidance explains that 
the June 30, 2023 cessation date should allow most legacy LIBOR contracts to mature, but 
noted that new LIBOR issuances after that “would create safety and soundness risks”.  Any 
issuance in 2021 should “either utilize a reference rate other than LIBOR or have robust 
fallback language that includes a clearly defined alternative reference rate after LIBOR’s 
discontinuation”.
We expect this will give market participants more breathing room after an otherwise 
challenging year to implement the “hardwired approach”, and in the short term allow for 
using the “amendment approach” as some of the open questions surrounding the Successor 
Rate are clarified.

Legal developments: Delaware (and Cayman) law updates

As we noted last year, effective August 1, 2019, Section 17-220 was introduced to the 
Delaware Revised Uniform Limited Partnership Act (“DRULPA”) to provide for a “division” 
of a limited partnership, in much the same way and with the same effect as Section 18-217 
of Delaware Limited Liability Company Act (“DLLCA”), which became effective a year 
earlier.  These provisions allow for division of Delaware entities, with the resulting and 
surviving entities being distinct and independent entities such that their debts, liabilities and 
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duties are separately held by each of them as specified in the plan of division.  In connection 
with a division, a certificate of division is required to be filed with the Secretary of State of 
the State of Delaware.  
While historically the Delaware statutory amendments in this space have been effective 
August 1, due to the COVID-19 pandemic, the 2020 amendments became effective when 
they were enacted by the State of Delaware’s Governor John Carney (“2020 Amendments”).  
Under the 2020 Amendments, Section 18-217 of the DLLCA and 17-220 of the DRULPA 
were each amended to permit a dividing company to have the flexibility to include any 
“other information the dividing company determines to include” in the certificate of division 
beyond the statutorily required information.  These amendments have been expected to 
facilitate spinoffs and are consistent with flexibilities already provided for under the laws of 
certain other state jurisdictions.
Most loan agreements restrict borrowers and guarantors from effectuating mergers or 
consolidations with or into another party or transfers of substantially all of their assets to 
another party unless the surviving party continues to be bound by the various terms and 
conditions of the agreement.  While a division would have an equal effect and would be 
treated as such under Delaware law, given that most loan agreements in the US market 
(including the fund finance market) are governed by New York law, we now frequently 
see lenders request the inclusion of language specifically addressing divisions in the same 
manner as a merger or consolidation. 
As also previously noted, effective August 1, 2019, Delaware enacted legislation to provide 
for a concept of a “registered series” under DLLCA Section 18-218 and DRULPA Section 
17-221.  Previously, these Delaware entities were able to form multiple “series” with 
segregated assets and liabilities, which could be owned by different members or limited 
partners, but still respected as separate units within one legal entity.  These series, however, 
did not meet the definition of “registered organization” under the Uniform Commercial 
Code (“UCC”).  Therefore, there was some ambiguity surrounding the perfection of security 
interest in the assets of such entities.  These historical series have now been renamed as 
“protected series”, and can be converted into “registered series” (and vice versa).
A registered series is a registered entity under Delaware law, which qualifies as a “registered 
organization” for UCC purposes (and can have its own certificate of good standing issued 
by the Delaware Secretary of State), thereby allowing lenders to take security interest over 
assets of a registered series by simply filing a UCC-1 financing statement in the name of 
such registered series (as opposed to filing against the entire fund).  Each of the types of 
series can enter into its own credit facility with separate creditors, and each of the types of 
series can also be a borrower under one combined (“umbrella”) facility, either individually 
or on a joint and several basis.  A registered series is required to file a certificate of registered 
series with the Secretary of State of the State of Delaware and is required to have a name 
that begins with the name of the Delaware limited liability company (“LLC”) or limited 
partnership and that is distinguishable in Delaware from the name of any other registered 
entity or series in Delaware.  The 2020 Amendments clarify that a certificate of registered 
series is required to be promptly amended if the name of the series no longer complies with 
those statutory requirements.
A reflection of the times, the 2020 Amendments also expand on the amendments from 2019 
that permitted the use of electronic signatures and documentation for Delaware entities.  
They clarify that a person may “execute” an LLC or partnership document with either a 
“wet ink” signature or electronic signature, and that an LLC or partnership may maintain 
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its books and records in electronic form so long as such form is capable of being converted 
into paper form within a reasonable time.
Separately, in February 2020, the Cayman Islands enacted new legislation – Private 
Funds Law (“PFL”) – for closed-ended, or “private”, funds.  Under the law, among other 
things, vehicles falling within the scope of the statue must register with the Cayman 
Islands Monetary Authority (“CIMA”) and be subject to regulatory obligations.  There are 
exemptions from registration for certain non-fund arrangements, and the PFL also includes 
provisions that relieve the alternative investment vehicles of registered private funds from 
certain provisions.  
While not a US statute, the PFL has nevertheless impacted investment funds managed by 
US sponsors and quickly became one of the year’s “hot topics” in subscription facilities’ 
structuring and execution, principally because the law is new and has not been litigated in 
courts, and therefore there is some uncertainty as to whether it could potentially provide an 
excuse to the obligation of investors to fund capital for investments in the highly unlikely 
event that a fund would ever “lose” registration.  In our experience, specific PFL provisions 
have become introduced in subscription credit agreements and are heavily negotiated, 
even though most borrowers and their counsel view these as redundant, since banks are 
sufficiently protected by general compliance with laws covenant.

Legal developments: Tax reform

The loan market’s expected transition from LIBOR to one or more alternative reference 
rates may result in alterations to the terms of existing credit facilities, such as a change in 
an existing facility’s reference rate from LIBOR to SOFR and associated modifications, 
including spread adjustments (to account for the difference between LIBOR, which 
includes a credit risk component, and SOFR, which is effectively a risk-free rate) and other 
changes, which could result in the realisation of income, gain, deduction, or loss for US 
federal income tax purposes or other tax consequences.  However, on October 9, 2019, 
the US Treasury Department released proposed regulations that provide the alteration of 
the terms of a debt instrument to replace LIBOR with a “qualified rate” (e.g., SOFR) and 
certain associated alterations are generally not treated as realisation events for US federal 
income tax purposes.  Although the proposed regulations are subject to change, taxpayers 
are entitled to rely on them under certain circumstances.
In October 2020, the IRS published Revenue Procedure 2020-44, which provides that 
amendments to existing credit facilities to incorporate specified versions of the ARRC 
fallback language (or International Swaps and Derivatives Association fallback language) 
will not be treated as realisation events for US federal income tax purposes.  The relief 
granted by the Revenue Procedure applies to credit facility amendments that follow the 
ARRC’s “hardwired” approach, but not the ARRC’s “amendment” approach.  As a result, 
credit facility amendments that follow the ARRC’s “amendment” approach need to be 
analysed under US federal income tax principles governing debt modifications, including 
the US Treasury Department regulations discussed above.  One nuance particularly 
applicable to fund finance is the observation that fund credit facilities are in many instances 
not publicly traded and, in such instances, a realisation event would generally be expected 
to result in a par-for-par exchange. 

Legal developments: CFIUS

In 2018, the Foreign Investment Risk Review Modernization Act (“FIRRMA”) was 
signed into law and expanded the jurisdiction of the Committee on Foreign Investment 
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in the United States (“CFIUS”).  In 2020, new regulations went into effect to implement 
FIRRMA, which also clarifies CFIUS’s jurisdiction with regard to US-managed funds with 
foreign limited partners.
In addition to reviewing foreign control transactions, CFIUS now also has the ability to 
review certain non-control investments in US businesses that deal in or maintain critical 
technology, critical infrastructure, or sensitive personal data.  Additionally, certain 
investments in US critical technology companies and some foreign government-controlled 
investments will require a mandatory CFIUS filing.  However, FIRRMA includes a narrow 
jurisdictional carve-out for US-managed investment funds with foreign limited partners.  
To avoid CFIUS jurisdiction derived from the foreign limited partners’ indirect investment 
in a US business through the fund, all of the following must be true: (i) the fund must 
be managed exclusively by a US general partner or managing member; (ii) any advisory 
board or committee containing the foreign limited partners does not have approval rights 
or control over investment decisions of the fund or decisions made by the general partner 
or managing member; (iii) the foreign limited partners do not otherwise have the ability to 
control the fund (including approval rights or control over investment decisions of the fund 
or general partner and the right to select the compensation of or dismiss the general partner); 
and (iv) the foreign limited partners do not have access to material non-public technical 
information in the possession of the US business.
Helpfully, CFIUS regulations also clarified that for purposes of determining whether an 
investment fund is a foreign entity, CFIUS focuses on the “principal place of business”, 
which is the location where the fund’s activities are primarily directed, controlled, or 
coordinated by or on behalf of the general partner.  These developments mean that CFIUS 
is more relevant than ever for private equity funds, and that funds and fund managers should 
understand CFIUS’s expanded jurisdiction under FIRRMA and the potential consequences 
for their investments.

Legal developments: The Volcker Rule – to regulate or not to regulate, that is the 
question

The so-called “Volcker Rule”, in effect since 2015 as part of the Dodd-Frank Wall 
Street Reform and Consumer Protection Act of 2010, has, among other things, placed 
considerable burdens on the abilities of banks to invest in, sponsor, or enter into certain 
lending transactions with so-called “covered funds”, a term that includes, among other 
things, private funds exempt from registration under the Investment Company Act of 1940 
in reliance on Sections 3(c)(1) or 3(c)(7) thereof.
The general purpose of these provisions was to prevent a banking entity from doing 
indirectly via a fund structure that which it was prohibited from doing directly under the 
proprietary trading restrictions of the Volcker Rule – conceptually, putting taxpayer funds 
(i.e., insured deposits) at risk through excessive exposure to risky investment activity.  
We noted last year that on August 20, 2019, the Federal Reserve Board, the Federal Deposit 
Insurance Corporation and the Office of the Comptroller of the Currency announced 
that they, and the other federal financial services agencies would be issuing a final rule 
amending the Volcker Rule (“Final Rule”) based on an earlier proposed rule (“Proposal”), 
which would, among other things, potentially modify the “covered funds” provisions.  In 
many respects, the Final Rule closely tracked the Proposal, with a few notable exceptions 
in the Volcker Rule’s proprietary trading and compliance provisions, and in some respects 
loosened the exemption.  
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On June 25, 2020, the Federal Reserve Board issued final amendments (“Final 
Amendments”) to the Final Rule to further simplify and tailor the “covered fund” provisions 
under the Volcker Rule.  The Final Amendments became effective October 1, 2020.
The 2020 Amendments do not revise or eliminate the definition of a “covered fund”.  Rather, 
they, among other things, clarify and revise three existing exclusions: (1) foreign public fund 
exclusion; (2) loan securitisation exclusion; and (3) public welfare fund and small business 
investment company exclusion.  They also add the following four new exclusions, allowing 
banking entities to invest in or sponsor additional types of investment entities without 
triggering the covered fund restrictions of the Volcker Rule: (1) credit fund exclusion; (2) 
venture capital fund exclusion; (3) family wealth management vehicle exclusion; and (4) 
customer facilitation vehicle exclusion.  Together, the revised and new exclusions under the 
Final Amendments materially narrow the overall scope of collective investment vehicles 
that will be restricted by the Volcker Rule.
Industry participants anticipate that banks and bank-affiliated entities that sponsor, manage, 
or invest in private funds, as well as independent managers seeking to attract banking group 
capital, will find that the Final Amendments liberalise certain key aspects of the regulations 
and either exclude or substantially mitigate the impact of the Volcker Rule for several 
significant categories of investment products.  
As we also noted last year, on April 23, 2019, the Board of Governors of the Federal Reserve 
System (“Federal Reserve”) issued a notice of proposed rulemaking regarding control of 
– and by – a banking organisation.  In January 2020, the Federal Reserve issued the final 
control rule (“Control Rule”), which adopted the general form of the April 2019 proposed 
rules.  Initially, the effective date was April 1, 2020 but due to the impact of COVID-19, it 
was delayed until September 30, 2020.
We anticipate that the Control Rule, together with the amended Volcker Rule, will facilitate 
partnerships within the asset management industry, for example, between banks and asset 
managers (including by redefining non-controlling relationships through the Control Rule) 
and encourage bank participation in the private fund industry. 

Conclusion – hindsight is 20/20

We concluded our chapter last year with the following: “This year brought many notable 
developments	and,	overall,	was	a	successful	year	for	private	fundraising	and	fund	financing.		
We expect that 2020 should continue on a positive note, although the markets will need to 
absorb	the	effects	of	various	economic	policies	and	geopolitical	events	that	are	expected	to	
take place.”
Perhaps this should serve as a reminder that projections are by their nature uncertain and 
ought to be taken with not just a grain, but a sack of salt; certainly, nobody could have 
predicted what 2020 would bring.  
In February 2020, the FFA put together arguably its most successful symposium, where 
hundreds of market participants gathered in Miami and, among other things, packed the 
auditorium at the Fontainebleau to hear and see Earvin “Magic” Johnson and Hillary 
Rodham Clinton as keynote speakers.  In retrospect, we got lucky.
Fast forward to November, when the European, Asia-Pacific and Global conferences were 
merged and transformed into a week-long online “Zoomeeting”.  In many ways, that could 
be considered an even bigger success for reasons of its own, and our appreciation goes to 
the FFA for all the hard work and effort that went into organising both events.  
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As many have noted, our industry is, if nothing else, and above all, collegiate.  While the 
unfortunate reality of the day is that we cannot meet in person on this scale, the resiliency 
we have shown this the year should leave no doubt that no challenge is insurmountable.  
This year far exceeded some expectations and failed to meet others, but ultimately it played 
out to be not so dramatically different for the fund finance industry as a whole.  To be sure, 
some things have changed drastically and will never be the same, and we, as a society, have 
paid a steep price.  Hopefully we will take away some lessons learned; if nothing else, to 
expect the unexpected.
As of the time of this writing, there are several promising vaccine candidates in development, 
and hopefully they will provide the tools to beat this disease.  Perhaps by March, within 
a year of the outbreak, we will be able to celebrate and look towards new challenges and 
adventures.
As we had noted in the previous edition of this chapter, 2019 was a strong year for the fund 
finance industry and we predicted 2020 to be even stronger.  Despite an unprecedented 
number of difficulties and challenges, global markets experienced overall growth.  Given 
the positive indicators as we approach the end of the year, we are cautiously optimistic that 
2021 will continue on an upward trajectory.

* * *

Endnotes
1. See Bippart, Graham, “ILPA to Recommend Boosting Disclosure of Capital Call 

Credit Line Usage”, Private Funds CFO, 23 April 2020, available at https://www.
privatefundscfo.com/ilpa-to-recommend-boosting-disclosure-of-capital-call-credit-
line-usage/.

2. See Bippart, Graham, “ILPA to Recommend Boosting Disclosure of Capital Call 
Credit Line Usage”, Private Funds CFO, 23 April 2020, available at https://www.
privatefundscfo.com/ilpa-to-recommend-boosting-disclosure-of-capital-call-credit-
line-usage/.
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