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2019 in review

After navigating some choppy waters in 2018, US markets appear to be on an extended 
bull run, with relatively robust economic growth for much of 2019.  Unlike the wild swings 
in public market indicators which marked 2018, the S&P 500 index and the Dow Jones 
Industrial index have been much less volatile and rallied overall in 2019; they are up by 
double-digits for the year, with almost all other asset classes out of the red as well.
Numerous economic policy developments, however, including Federal Reserve interest 
rate adjustments and further changes in trade tariffs, have significantly impacted not just 
the US, but global markets as well.  Significant geopolitical events (including Brexit, US 
presidential impeachment proceedings and the upcoming presidential election in the US) 
and their outcome are likely to further influence the international economy.  After a record-
setting pace of growth in the previous years, private capital fundraising remains strong as 
investors continue to pursue yields and trophy assets in an environment of high valuations 
and rising borrowing costs.
While private fund formation reached its peak levels in 2017, fund finance has enjoyed 
continued growth since then, potentially as a result of record amounts of yet un-invested 
dry powder available in the market, with some market participants believing that certain 
indicators have again reached record activity for 2019.
This article explores some of these recent trends in the private capital markets, including 
the fund finance industry, and also examines renewed public discourse surrounding 
subscription facilities, specifically in light of the Institutional Limited Partners Association 
(ILPA) publishing its “Principles 3.0” and “Model Limited Partnership Agreement”.  It 
further address notable legal developments for fund financings and concludes with a brief 
outlook for the year ahead.

State of the market

Private capital fundraising had arguably the most successful fundraising period worldwide 
in the years recently past.1  Between 2013 and 2016, aggregate fundraising increased by 
more than $50 billion each year, and in 2017, fundraising for the private capital markets 
totaled $925 billion.  In 2018, that amount reached $757 billion, and the first three quarters 
of 2019 were generally on par with 2018. 
Appetite for private equity remained strong, with a trend of concentrating capital among a 
smaller number of larger funds.  By June 2019, the reported amount of commitments and 
cash available for investments held by alternative asset managers soared to a record high 
of $2.44 trillion, over half of which was held by private equity funds.  Further, U.S. private 
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equity firms raised $191 billion in the first nine months of 2019 according to reports,2 
nearly as much as in all of 2018, demonstrating the popularity of this asset class whose 
returns in the US have, since 2000, outperformed various public equity benchmarks.  These 
investment vehicles benefited from a significant year-on-year increase, despite the overall 
reduction in the number of funds raised.  This may be a sign of investors’ belief that well-
known money managers will be able to create value and achieve attractive returns despite 
the uncertainty surrounding the global markets. 
Fund finance
The market for subscription line facilities and other financing products that leverage private 
capital funds is closely linked to the fundraising success of those funds and, as such, has 
generally benefited from the growth trend thereof.  Separately, the proportion of private 
capital funds utilising subscription line facilities as part of their capital structure has also 
been steadily increasing.  Although there are no published reports on the aggregate amount 
of lender commitments under subscription line facilities, anecdotal evidence from market 
participants indicates that 2019 is shaping to be another successful year for the fund finance 
space, with some estimating several hundred billion dollars of committed facilities.
Consistent with previous years, no significant defaults under subscription line facilities 
have been reported by lenders or their counsel in the US (while we are aware of one foreign 
fund experiencing a default in 2018, that has been an exceptional event, which hasn’t to our 
knowledge repeated itself in 2019).  These factors further support the proposition that in the 
US, subscription line facilities and other fund-level financing products play a key function 
in the capital structure for private capital funds, and sponsors now regularly draft limited 
partnership agreement terms to account for use of fund leverage.  

Market developments: Increasing complexity and variety

The US subscription facility market continues diversifying: complexity of investment 
fund structures evolves, new entrants (both on the borrower and lender side) establish their 
presence and historical participants expand operations.  The combination of the variety of 
investor demands, fund structures increasingly tailored for different investors and asset 
classes, and an evolving regulatory environment results in a customisation of subscription 
line facilities in virtually every case.  Indeed, the notion of a “cookie-cutter” subscription 
line facility is a myth, perhaps even more so than it has ever been.  While not exhaustive, we 
discuss below certain trends observed in the market.
In our experience, the number and size of uncommitted facilities continues to grow.  While an 
uncommitted “accordion” (which allows a borrower to increase the size of an initial facility, 
subject to lender consent and credit approval) has historically been a frequent component of 
subscription facilities, we now see a rising number of facilities that are not legally committed 
at all (or that contain committed and uncommitted “tranches”, both of which are available 
from the outset).  Even though these facilities lack the legal certainty of funding, we are not 
aware of an experience where a lender refused to provide a requested advance.  This product 
appears to be popular with both borrowers (as it may provide less expensive alternatives, in 
particular for those who use it sparingly) and lenders (as it may provide relief in connection 
with capital reserve requirements and thus positively impact pricing).
We have also seen alternative approaches to borrowing base construction.  Often, individual 
investors are designated as either “included” investors (i.e., typically institutional investors 
with certain rating and/or sufficient financial strength), or “designated” investors (i.e., typically 
other investors meeting specific criteria on a case-by-case basis), which in turn determines the 



GLI – Fund Finance 2020, Fourth Edition 400  www.globallegalinsights.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London

Fried, Frank, Harris, Shriver & Jacobson LLP USA

applicable market-standard range of advance rates and concentration limits that contribute to 
the aggregate borrowing base.  However, there are other potential approaches – a segment of 
the US market functions on the basis of a “simplified” borrowing base with a “flat” advance 
rate against an aggregate investor pool, which generally encompasses all of a fund’s investors.
We also increasingly see further specification of borrowing base components, either for 
certain categories of investors or for specific investors, depending on additional supporting 
criteria.  For example, there may be a higher advance rate and/or concentration limit afforded 
after certain percentages of aggregate capital commitments have been funded.  For sponsor 
borrowers, this feature is desirable because a higher advance rate or concentration limit 
counteracts the decreasing uncalled commitments as capital is drawn by the fund.  And from 
a lender’s perspective, the risk assessment of higher advance rates and/or concentration limits 
is counterbalanced by an increase in the invested assets of the fund, and by the investors 
having more “skin in the game” and thus, greater incentive to fund future capital calls.
To provide suitable investment platforms for their investor base and satisfy demand for 
varying risk profiles, investment funds increasingly utilise levered and unlevered sleeves 
within one fund family that invests in the same assets (such that the levered sleeve’s economic 
results may be amplified, both positively and negatively, and result in different returns when 
compared to those of the unlevered sleeve).  Additionally, in response to the many tax and 
regulatory developments worldwide, which affect US and non-US investors alike, it has 
become more common to utilise multiple jurisdictions and legal entity forms as both entry 
points for investors to come into the fund, as well as vehicles through which investments are 
made.  In particular, we have seen US sponsors increasingly incorporate various European 
(Luxembourg, Ireland and other) structures within their funds, seeking to attract investors 
from the “old continent”.  
We have also seen a rise in the number and frequency of so-called “umbrella” financings, 
which are products that combine multiple facilities (typically for distinct funds managed 
by the same sponsor) under one credit agreement and one set of security documentation.  
This strategy can be efficiently used in a number of circumstances to reduce legal cost.  The 
obligations of individual borrowers are typically separate, such that each is only responsible 
for its own borrowings (and not of the other borrowers).
However, some market participants also view facilities provided to complex structured fund 
families with multiple entities as falling under the umbrella rubric.  These have become 
increasingly popular in the context of funds organised as separate “series” of one legal entity, 
which is usually a Delaware limited liability company or limited partnership, the financing 
of which has been recently facilitated by amendments to the underlying statutes, which we 
discuss later in this chapter.

Market developments: The public discussion of subscription line facilities

There has been a robust conversation concerning the role of subscription line facilities and 
investors’ experience with levered closed-end funds as compared to unlevered funds over the 
past few years.  Most notably, in June 2017, the Institutional Limited Partners Association 
(“ILPA”), a trade organisation representing the interests of institutional investors in private 
equity funds, released “Subscription Lines of Credit and Alignment of Interests: Consideration 
and Best Practices for Limited and General Partners” (the “ILPA Guidelines”).
The ILPA Guidelines discussed the potential lack of alignment of interests between a fund 
and its investors with respect to subscription line credit facilities and where, in ILPA’s view, 
the differing interests may be detrimental to investors.  They sparked substantial public 
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discussion, including responses from numerous industry participants, including the Fund 
Finance Association (“FFA”), law firms, fund managers, fund advisory firms, accounting 
firms, international newspapers and media companies and trade publications.  
In 2018-19, there was continued conversation about subscription line facilities.  In June 2019, 
the ILPA published “ILPA Principles 3.0: Fostering Transparency, Governance and Alignment 
of Interests for General and Limited Partners” (“ILPA Principles”) which reiterated some 
of the disclosure recommendations previously made, including: (i) subscription facilities 
should be employed mainly for administrative ease purposes or to serve as bridge financing, 
rather than chiefly to enhance reported internal rate of return (“IRR”), which could accelerate 
the accrual of carried interest; (ii) facilities should be of short duration (no more than 180 
days), and limited to a maximum percentage of fund commitments; and (iii) facilities should 
not be used to fund early distributions.  In addition, it recommended that LPs should be 
offered the option to pull out of a facility at the onset of the fund, and that LPs should have 
at least 10 business days’ notice of a capital call.
These standards have also formed the basis of the model limited partnership agreement 
published by ILPA in October 2019, with a stated mission of providing a starting point for 
an investor-friendly fundraise.  As far as we are aware, there has been no renewed response 
from the FFA addressing these latest publications or any significant discussion from market 
participants.  However, the CFA Institute released the latest iteration of its principles for 
representing investment performance known as the Global Investment Performance 
Standards (GIPS), which go into effect on January 1, 2020 and require firms to report returns 
with and without a subscription line, subject to certain exceptions.  
It should also be noted that ILPA representatives continue to discuss these issues with 
industry participants and appear on panels at industry events, including the FFA Global Fund 
Finance Symposium, together with representatives from lenders, investors and law firms.  
ILPA representatives have noted that the ILPA Guidelines are not universally applicable to 
all subscription line facilities, and that the recommendations in the ILPA Guidelines (and thus 
likely also the ILPA Principles) are most relevant for facilities that are intended to manage 
cash flows and avoid multiple investor capital calls.
In our experience, consistent with previous years, fund sponsors continue to communicate 
and negotiate with their LPs concerning leverage limitations and usage for funds and related 
investor reporting.  Given the continued popularity of subscription facilities, we expect the 
conversation about these facilities to continue into 2020, as industry participants further 
customise them on a case-by-case basis.

Market developments: Alternatives to LIBOR

On July 27, 2017, Andrew Bailey, the chief executive of the United Kingdom’s Financial 
Conduct Authority (the “FCA”), delivered a speech at Bloomberg London on the future of 
the London Interbank Offered Rate (“LIBOR”).  As a response to the LIBOR manipulation 
scandals, the FCA has been regulating the administration of LIBOR since 2013.  Bailey 
noted that the FCA has discussed with the banks which submit contributions to LIBOR (the 
“Panel Banks”) a plan to sustain LIBOR quotations until the end of 2021, but that it does 
not intend to maintain LIBOR through its influence or legal powers thereafter.  The FCA 
called for the planning, and the transition to alternative reference rates (collectively, the 
“Successor Rate”), to begin now. 
Search for the Successor Rate
LIBOR represents the cost of unsecured funding in a specified currency and specified 
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term in the London interbank market.  Specifically, the Panel Banks submit to the ICE 
Benchmark Administration Limited (the “IBA”), the current administrator of LIBOR, the 
rate at which they could borrow funds by asking for, and then accepting, interbank offers in 
a reasonable market size.  However, because such unsecured interbank lending is no longer 
sufficiently active, the determination of LIBOR often involves the Panel Banks’ judgment. 
As early as 2014, the Federal Reserve of the US convened an Alternative Reference Rates 
Committee (the “ARRC”) with the express mandate of identifying a Successor Rate that 
is more firmly based on transactions.  Currently, the ARRC has more than 30 global and 
national financial institutions as members, and the relevant government bodies including 
the Federal Reserve, the US Securities and Exchange Commission and the US Treasury 
Department as ex officio members. 
SOFR as the Successor Rate 
On June 22, 2017, the ARRC recommended the Secured Overnight Financing Rate 
(“SOFR”) as an alternative to LIBOR in the US.  SOFR is a rate that is derived from the 
repurchase agreement (“repo”) market for Treasury securities.  A repo agreement is an 
agreement for one party (the “seller”) to sell an asset (e.g., securities) to another party (the 
“buyer”) and to repurchase the same at a higher price.  Effectively, the seller is borrowing 
funds from the buyer, and the difference between the sale price received by the seller and 
the repurchase price paid by the seller acts as interest paid to the buyer.  The repo market 
for Treasury securities is widely utilised by financial institutions for short-term investing 
or borrowing for short-term needs. 
The ARRC has recommended the SOFR as the alternative to LIBOR because, among 
other reasons, the SOFR is: (i) fully transaction-based; and (ii) based on a deep market 
(i.e., the repo market for Treasury securities) underpinned by nearly $800 billion of daily 
transactions.  These factors make the SOFR difficult to manipulate and unlikely to become 
obsolete – addressing some of the key problems of LIBOR. 
Recent volatility
On the week of September 16, 2019, SOFR jumped from 2.43% to 5.25% and then came 
back down to 2.55%, over the course of two days.  This volatility has highlighted some of 
the key differences between LIBOR and SOFR, and potential challenges ahead.  
• Overnight v. term
 LIBOR has relatively long, forward-looking terms, including one-month, three-month, 

six-month and 12-month terms (while overnight LIBOR is available, it is rarely used 
in loan facilities).  SOFR is currently published as an overnight rate (and the Federal 
Reserve Bank of New York (the “Fed”) has sought public comments on its planned 
methodology to publish three compound averages of SOFR with one-month, three-
month and six-month terms).  However, the financial contracts that reference SOFR 
use a type of averages of SOFR.3  This averaging has the effect of “smoothing out” the 
daily volatility that may exist in SOFR.  However, it should be noted that the spike in 
September still translates to an increase of 13 basis points for a one-month average of 
SOFR, and of three basis points for a three-month average of SOFR.4 

• Different market
 The change in SOFR was a reflection in the conditions of the repo market for Treasury 

securities.  That SOFR is a backwards-looking rate based on actual market transactions 
is, as discussed above, a difference that is seen as a key improvement over LIBOR.  
Also, the repo market for Treasury securities is a broad, easily-accessible market that 
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is already used by a wide range of financial institutions as a key source of liquidity 
(i.e., it reflects an economic cost of lending and borrowing that is relevant to such 
financial institutions).  However, it seems clear (and inevitable in hindsight) that the 
conditions that impacted the repo market (at least this time) are not identical to those 
that are considered in the determination of LIBOR.  LIBOR increased by only three 
basis points over the same time period.5 

• Market stability
 The volatility in September was believed to be due to a number of causes which 

were temporary and technical in nature.  Chief among those cited was the fact that 
corporate tax payments were due at the same time large Treasury auctions settled.  
Immediately after the SOFR spike in September, the Fed infused $53 billion through 
a “repo operation”, which promptly brought SOFR down to normal levels.  This was 
the Fed’s first intervention to the repo market since the 2008 financial crisis.

 However, since then, the Fed has injected additional hundreds of billions of dollars 
into the repo market, and announced plans to continue doing so.  This has sparked 
discussion about the long-term stability of the repo market in recent press.  In 
addition, certain market participants have raised the question as to whether a rate that 
is actively managed by the Fed can truly be considered a “market” rate.

Transitioning to the Successor Rate
In the legal space, the transition away from LIBOR will require the creation and acceptance 
of market contractual terms.  In October 2018, the ARRC held a public comment process 
(the “Consultation”) for interest rate replacement provisions in syndicated loan contracts 
that could be adopted on a voluntary basis going forward.  In April 2019 and June 2019, 
ARRC recommended contractual fallback language for U.S. dollar-denominated LIBOR 
syndicated loans and bilateral business loans, respectively. 
The proposed language for the syndicated loans and business bilateral loans is similar 
and offers two approaches: an “amendment approach” and a “hardwired approach”.  On 
or after any “trigger event”, the amendment approach provides for an amendment process 
for the parties to select the Successor Rate, while the hardwired approach provides for 
a “waterfall” of alternative benchmark rates that should be selected as the Successor 
Rate (after which the amendment process must be used).  Under both approaches, if no 
Successor Rate is selected, then the loans accrue interest at base rate.  
We have seen lenders and borrowers in the fund finance space take an approach similar to 
the “amendment approach”.  Usually, any replacement interest rate requires the approval 
of both the administrative agent and the borrower (often subject to a negative consent 
majority of lenders) and, at times, includes a provision that the rate cannot be materially 
worse for the borrower than LIBOR.
However, while this wait-and-see approach may give comfort to the parties for the 
time being, the actual implementation of an interest rate amendment may prove to be 
challenging if, as the Consultation notes, LIBOR becomes unexpectedly unavailable and 
a myriad of credit facilities need to be amended in a short period of time.  We expect the 
fallback provisions used in syndicated loan agreements to continue to evolve in 2020.    

Legal developments: Delaware law updates

Effective August 1, 2019, Section 17-220 was introduced to the Delaware Revised 
Uniform Limited Partnership Act (the “DRULPA”) to provide for a “division” of a limited 
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partnership, in much the same way and with the same effect, as Section 18-217 of Delaware 
Limited Liability Company Act (the “DLLCA”), which became effective a year earlier.  
These provisions allow for division of Delaware entities, with the resulting and surviving 
entities being distinct and independent entities such that their debts, liabilities and duties 
are separately held by each of them as specified in the plan of division.  These amendments 
are expected to facilitate spinoffs and are consistent with flexibilities already provided for 
under the laws of certain other state jurisdictions.
Most loan agreements restrict borrowers and guarantors from effectuating mergers or 
consolidations with or into another party or transfers of substantially all of their assets to 
another party unless the surviving party continues to be bound by the various terms and 
conditions of the agreement.  While a division would have an equal effect and would be 
treated as such under Delaware law, given that most loan agreements in the US market 
(including the fund finance market) are governed by New York law, we now frequently 
see lenders request the inclusion of language specifically addressing divisions in the same 
manner as a merger or consolidation. 
Also effective August 1, 2019, Delaware enacted legislation to provide for a concept 
of a “registered series” under DLLCA Section 18-218 and DRULPA Section 17-221.  
Previously, these Delaware entities were able to form multiple “series” with segregated 
assets and liabilities, which could be owned by different members or limited partners, but 
still respected as separate units within one legal entity.  These series, however, did not meet 
the definition of “registered organization” under the Uniform Commercial Code (“UCC”).  
Therefore, there was some ambiguity surrounding the perfection of security interest in the 
assets of such entities.
These historical series have now been renamed as “protected series”, and can be converted 
into “registered series” (and vice versa).  A registered series is a registered entity under 
Delaware law, which qualifies as a “registered organization” for UCC purposes (and can 
have its own certificate of good standing issued by the Delaware Secretary of State); thereby 
allowing lenders to take security interest over assets of a registered series by simply filing 
a UCC-1 financing statement in the name of such registered series (as opposed to filing 
against the entire fund).  Each of the types of series can enter into its own credit facility 
with separate creditors, and each of the types of series can also be a borrower under one 
combined (“umbrella”) facility, either individually or on a joint and several basis.

Legal development: Tax reform

The loan market’s expected transition from LIBOR to one or more alternative reference 
rates may result in alterations to the terms of existing credit facilities (e.g., a change in 
an existing facility’s reference rate from LIBOR to SOFR), which could result in the 
realisation of income, deduction, gain, or loss for U.S. federal income tax purposes or other 
tax consequences. However, on October 9, 2019, the U.S. Treasury Department released 
proposed regulations that provide the alteration of the terms of a debt instrument to replace 
LIBOR with a “qualified rate” (e.g., SOFR) and any associated alterations are not treated as 
realisation events for U.S. federal income tax purposes.  Although the proposed regulations 
are subject to change, taxpayers are entitled to rely on them under certain circumstances.
Another noteworthy development occurred on June 14, 2019, when the U.S. Treasury 
Department released regulations that change the treatment of domestic partnerships that own 
controlled foreign corporations (“CFCs”).  Under the prior treasury regulations, a domestic 
partnership that owned 10% or more of the stock (by vote or value) of a CFC would be 
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considered a “United States Shareholder” of such CFC and, accordingly, would be required to 
include its pro rata share of certain income of the CFC in its partnership income currently.  The 
income generally consists of certain types of passive income and so-called “global intangible 
low-taxed income” (GILTI), which is generally most of the CFC’s remaining income above a 
certain rate of return on depreciable assets.  This income inclusion would flow-through such 
partnership to its U.S. partners, even if a partner owned less than 10% of the CFC.
Under the new regulations, a domestic partnership is allowed to look-through to its partners 
in determining whether such partners own 10% or more of the CFC and are required to take 
into account certain income of the CFC currently, which aligns the treatment of domestic 
partnerships with what has historically been the rule for foreign partnerships.  This change 
may make domestic partnerships more desirable as fund vehicles by eliminating a detrimental 
tax comparison to Cayman partnerships, especially those that own stock of CFCs that have 
passive income and GILTI.  The regulations are finalised for GILTI and are proposed for 
passive income, entitling taxpayers to rely on them under certain circumstances. 

Legal development: CFIUS

In 2018, the Foreign Investment Risk Review Modernization Act (FIRRMA) was signed 
into law and expanded the jurisdiction of the Committee on Foreign Investment in the 
United States (CFIUS).  In 2019, proposed regulations were issued to implement FIRRMA, 
which also clarifies CFIUS’s jurisdictional with regard to U.S.-managed funds with foreign 
limited partners.
In addition to reviewing foreign control transactions, CFIUS now also has the ability to 
review certain non-control investments in U.S. businesses that deal in or maintain critical 
technology, critical infrastructure, or sensitive personal data.  Additionally, certain foreign 
government-controlled investments will require a CFIUS filing.  However, FIRRMA 
includes a narrow jurisdictional carve-out for U.S.-managed investment funds with foreign 
limited partners.  To avoid CFIUS jurisdiction derived from the foreign limited partners’ 
indirect investment in a U.S. business through the fund, all of the following must be true:
• the fund must be managed exclusively by a U.S. general partner or managing member;
• any advisory board or committee containing the foreign limited partners does not have 

approval rights or control over investment decisions of the fund or decisions made by 
the general partner or managing member;

• the foreign limited partners do not otherwise have the ability to control the fund 
(including approval rights or control over investment decisions of the fund or general 
partner and the right to select the compensation of or dismiss the general partner); and

• the foreign limited partners do not have access to material nonpublic technical 
information in the possession of the U.S. business.

These developments mean that CFIUS is more relevant than ever for private equity funds, 
and that funds and fund managers should understand CFIUS’s expanded jurisdiction under 
FIRRMA and the potential consequences for their investments.

Legal development: The Volcker Rule

The Volcker Rule, in effect since 2015, has, among other things, placed considerable burdens 
on the abilities of banks to invest in, sponsor, or enter into certain lending and transactions 
with so-called “covered funds”, a term that includes, among other things, private funds 
exempt from registration under the Investment Company Act of 1940 in reliance on Sections 
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3(c)(1) or 3(c)(7) thereof, as well as many non-US equivalents of such funds.
On August 20, 2019, the Federal Reserve Board, Federal Deposit Insurance Corporation 
and the Office of the Comptroller of the Currency announced that they, and the other federal 
financial services agencies (“Agencies”), were issuing a final rule amending the Volcker 
Rule (“Final Rule”).  More than a year ago, the Agencies issued a proposed rule to amend 
the Volcker Rule (“Proposal”), which would, among other things:
(i) adopt proposed changes to the covered funds provisions of the rule as provided, including 

codifying prior interpretive guidance regarding the so-called SOTUS exemption, 
providing additional flexibility for U.S. financing for ownership or sponsorship under 
the exemption;

(ii) make substantial changes to the proprietary trading restrictions designed to limit their 
scope; and

(iii) create a three-tiered approach to tailoring Volcker compliance program requirements 
based on the size of their trading assets and liabilities (“TALs”).

In many respects, the Final Rule closely tracks the Proposal, with a few notable exceptions 
in the Volcker Rule’s proprietary trading and compliance provisions.  With respect to the 
Volcker Rule’s covered fund provisions, the amendments as finalised track the Proposal, but 
the Agencies expect to issue a notice of proposed rulemaking in the future that will propose 
new – and potentially significant – changes to the covered fund provisions that may impact 
financing in these transactions.   
Among other things, the Final Rule loosens the Volcker Rule’s exemption for covered fund 
investment and sponsorship conducted “solely outside of the United States” such that a non-
U.S. banking entity may rely on the SOTUS exemption even if financing for the ownership 
or sponsorship is provided by a U.S. branch or affiliate of the banking entity, which was 
previously sufficient to render the SOTUS exemption unavailable.  The Final Rule also 
codifies guidance regarding the SOTUS exemption’s marketing restriction such that non-U.S. 
banking entities may invest in third-party covered funds that are offered and/or sold to U.S. 
residents, so long as the non-U.S. banking entity does not participate in such offers or sales.
A banking entity need not count toward its aggregate fund limit (3% of its total Tier 1 
capital), or the required deduction from capital for covered fund interests, any interest held 
in a third-party fund under the underwriting or market-making exemptions to the Volcker 
Rule’s covered fund prohibition.  

Legal development: Bank Holding Company Act (BHCA) 

On April 23, 2019, the Board of Governors of the Federal Reserve System (“Board” or 
“Federal Reserve”) issued a notice of proposed rulemaking regarding control of – and by – a 
banking organisation (the “Control NPR”).  The Control NPR would make changes to the 
Board’s Regulation Y and Regulation LL that would constitute a comprehensive overhaul 
of its control rules, designed to provide greater transparency and more clear and concrete 
standards to banking organisations with respect to their own investments, as well as to 
equity fund investors in banking organisations, to determine when control exists.
Among other things, the proposal establishes a number of new standards, including 
new presumptions of control and “non-control”; a new tiered structure for establishing 
presumptions of control; and standards for “decontrol” through stock divestiture; notably 
the Fed is proposing to double the permissible passive investment threshold from 5% to up 
to 9.9%.
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The Control NPR also proposes a number of revisions to currently existing criteria for control, 
and poses 56 wide-ranging questions for public comment on all aspects of the proposal.  
Once adopted, these changes will have broad implications for both banking organisations in 
structuring their investments in funds, and for funds, both in terms of structuring investments 
in banking organisations, and structuring fund investment terms to take into account control 
limits on banking organisation investors, and for lenders in these transactions.    

Conclusion

This year brought many notable developments and, overall, was a successful year for 
private fundraising and fund financing.  We expect that 2020 should continue on a positive 
note, although the markets will need to absorb the effects of various economic policies and 
geopolitical events that are expected to take place.
However, 2019 has shown that investors continue to participate in funds employing 
leverage and we believe that trend will continue, in particular if interest rates remain 
low.  Keeping open lines of communication among lenders, fund sponsors and investors, 
including with respect to subscription line facilities and other forms of leverage, can and 
has contributed positively to the development of fund financing in the mutual best interest 
of all constituencies.  We imagine robust communication and sustained market interest will 
remain key to continued success of the industry.

* * *
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