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U.S. Senate Unanimously Passes the “CARES 
Act” - Summary of Business Tax Provisions 

On March 25, 2020, the U.S. Senate unanimously passed the “Coronavirus Aid, Relief, and Economic 

Security Act” or the “CARES Act” (H.R. 748).1  The CARES Act includes several important tax-related 

changes relevant to businesses that are or may become distressed as a result of the coronavirus 

pandemic, as well as various technical corrections to the 2017 tax reform legislation commonly referred to 

as the “Tax Cuts and Jobs Act” (the “TCJA”).  This summary highlights some of these tax proposals, 

including changes to net operating loss rules, limitations on business interest deductions, depreciation of 

qualified improvement property, corporate alternative minimum tax credit refunds, excess business loss 

deductions for individuals and new payroll tax credits. 

Expanded Ability to Utilize Net Operating Losses 

The TCJA limited a taxpayer’s ability to utilize net operating losses (“NOLs”) in two important respects.  

First, it eliminated a taxpayer’s ability to carry back an NOL to obtain a refund of federal income taxes 

paid in prior taxable years (under previous law, an NOL could generally be carried back to the two prior 

taxable years), and second, it capped the use of a taxpayer’s NOLs generated in 2018 or later at 80% of 

its taxable income in any taxable year (the “80% income limitation”).  The CARES Act makes three 

important changes to these rules, which are intended to permit taxpayers to utilize losses more quickly, 

including in some cases by claiming refunds for previously paid federal income taxes. 

First, the CARES Act repeals the 80% income limitation for taxable years beginning before January 1, 

2021 to permit taxpayers full use of their NOLs to offset taxable income in such years.  For taxable years 

beginning after December 31, 2020, the 80% income limitation remains as under existing law, but with 

certain taxpayer-favorable modifications to the definition of taxable income for this purpose.  The CARES 

Act also adds a technical correction as to how this 80% limitation is calculated when a taxpayer has both 

pre-TCJA and post-TCJA NOLs. 

Second, the CARES Act permits taxpayers to elect to carry back NOLs generated in 2018, 2019 or 2020 

for five taxable years, thereby permitting taxpayers to claim refunds of federal income taxes paid during 

the five-year carryback period.  REITs cannot carry back any NOLs, and non-REIT corporations cannot 

carry back any NOLs to a year in which the corporation was a REIT.  In addition, special rules apply to life 

insurance companies and with respect to the interaction between these NOL carrybacks and income 

                                                      

1  In addition, Congress passed the “Coronavirus Preparedness and Response Supplemental Appropriations Act” 

(H.R. 6074) on March 6, 2020 and the “Families First Coronavirus Response Act” (H.R. 6201) on March 18, 

2020. 
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inclusions under Internal Revenue Code Section 965 (which generally imposes a transition tax on the 

deemed repatriation of untaxed foreign earnings of certain specified foreign corporations).  Although this 

carryback rule is intended to permit taxpayers to obtain more immediate benefits from their NOLs, in the 

case of NOLs generated in 2020, taxpayers must wait until 2021, when they file their returns for the 2020 

taxable year, to obtain any refunds arising from the carry back of such NOLs. 

Third, the CARES Act adds a technical correction to provide that fiscal year taxpayers may carry back any 

NOLs generated in their 2017-2018 fiscal year for two taxable years (the same as under the pre-TCJA 

rules). 

These changes are intended to provide corporations and other businesses with more immediate liquidity 

by accelerating refunds arising from their existing NOLs and any NOLs that are expected to be incurred 

as a result of the projected economic downturn due to the coronavirus pandemic.  Businesses with NOL 

carrybacks would be able to obtain refunds of their federal income taxes paid in 2013 and later, though it 

is unclear how quickly the IRS will be able to process these refunds. 

Temporary Increase in the Limitation on Business Interest Deductions 

The TCJA generally limited the deduction of net “business interest” (i.e., interest paid or accrued on 

indebtedness allocable to a trade or business, and excluding investment interest) to 30% of the 

taxpayer’s adjusted taxable income (“ATI”), with any excess carried forward to future taxable years.  ATI 

is generally defined as taxable income allocable to a trade or business, without regard to NOL 

deductions, interest (deduction or income), the 20% pass-through business income deduction under 

Internal Revenue Code Section 199A and, for taxable years beginning before January 1, 2022, without 

regard to depreciation, amortization or depletion deductions. 

The CARES Act increases the business interest deduction limitation from 30% of ATI to 50% of ATI for 

the 2019 and 2020 taxable years.  In addition, the CARES Act permits a taxpayer to elect to substitute its 

2019 ATI for purposes of computing its 2020 business interest deduction.  This election may be 

particularly beneficial to taxpayers that have lower ATI in 2020 due to the expected economic downturn.  

For example, if a corporation’s 2020 ATI is $40x, but it reported ATI of $100x in 2019, this election would 

permit the corporation to apply its 2019 ATI for purposes of calculating its business interest deductions for 

2020.  By making this election, such corporation would be entitled to a $50x business interest deduction 

(50% of $100x) against its 2020 taxable income, even though its 2020 ATI is only $40x. 

The increased 50% ATI limitation applies to income earned by partnerships in 2020, but not in 2019.  For 

2019, the CARES Act provides that 50% of any excess business interest allocated from the partnership to 

the partner in 2019 will be treated as business interest paid in 2020 that is not subject to the business 

interest deduction limitation, and the remaining 50% will continue to be subject to the business interest 

deduction limitation as under current law.  The special provision for partnerships in 2019 may be due to 

the fact that some partnerships cannot file amended partnership tax returns under the centralized 

partnership audit rules as enacted by the Bipartisan Budget Act of 2015. 

Taxpayers may generally elect to not use the business interest deduction changes in the CARES Act. 

The TCJA provides that certain taxpayers may elect not to be subject to the business interest deduction 

limitation, such as real property trades or businesses.  The tradeoff is that certain real property of the 

electing real property trade or business must be depreciated over longer periods and is not eligible for 

100% bonus depreciation.  The CARES Act’s more favorable interest limitation rules may affect certain 
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taxpayers’ decisions as to whether they should elect out of the business interest deduction limitation in 

2019 and 2020, particularly if such taxpayers can claim bonus depreciation for qualified improvement 

property as described below. 

Fixing the “Retail Glitch”: Qualified Improvement Property Eligible for Bonus Depreciation 

The TCJA generally permits taxpayers to take 100% bonus depreciation on property with a recovery 

period of 20 years or less and placed into service after September 27, 2017 and before January 1, 2023, 

with progressively lower amounts of bonus depreciation for property placed in service beginning January 

1, 2023 through December 31, 2028.  Although it was Congress’s intent to allow bonus depreciation for 

qualified improvement property (“QIP”), which is generally defined as an improvement to an interior 

portion of an existing nonresidential building, the TCJA failed to do so for such property placed in service 

in 2018 and later.  The TCJA’s drafting error is commonly known as the “retail glitch,” although it is not 

limited to retail businesses and can adversely affect all taxpayers who are making improvements to 

nonresidential real property.  As a result, QIP must be depreciated over 39 or 40 years, like other 

nonresidential real property.  The CARES Act includes a technical correction to the TCJA to provide that 

QIP has a 15 or 20-year recovery period and is therefore eligible for bonus depreciation in 2018 and later.  

This revision, which is retroactive to the passage of the TCJA, will permit businesses to immediately write 

off certain costs associated with such businesses’ improvements to nonresidential real property.  

Taxpayers that wish to claim bonus depreciation on QIP that they have already placed in service in 2018 

or 2019 may need to amend their tax returns, which may be an issue for certain partnerships that cannot 

file amended partnership tax returns under the centralized partnership audit rules. 

Acceleration of Refunds of Unused Corporate AMT Credits 

Before the TCJA, certain corporations were subject to a 20% alternative minimum tax (“AMT”), with any 

AMT paid generating a tax credit that could be carried forward indefinitely and used to offset the regular 

income tax of such corporations in future taxable years.  The TCJA repealed the corporate AMT, but 

permitted a corporation, subject to certain limitations, to offset its regular income tax liability for any 

taxable year by any unused minimum tax credit such corporation may have for prior years.  The CARES 

Act eliminates these limitations, thereby expediting a corporation’s ability to claim additional refunds of its 

unused minimum tax credits in the 2018 and 2019 taxable years.  A corporation that elects the application 

of this provision must submit an application for tentative refund by December 31, 2020.  The CARES Act 

provides that such application will be reviewed and processed by the IRS within 90 days from the date of 

submission. 

Consequences of Investments in Businesses by the Federal Government: Deemed Debt Treatment 

for Loans, No Ownership Change for Stock 

As part of the CARES Act, the federal government is authorized to provide loans, loan guarantees and 

other investments (including equity, warrants or similar investments) of up to $500 billion to eligible 

businesses and state and local governments.  Notwithstanding general income tax principles, any loan 

made or guaranteed under this program is treated as indebtedness for federal income tax purposes and 

is treated as issued with no original issue discount, and any stated interest is treated as qualified stated 

interest. 

If the federal government acquires an equity or other interest in a corporation, that corporation’s ability to 

utilize its NOLs may be limited if the acquisition results in an “ownership change” for purposes of Internal 

Revenue Code Section 382.  Under these rules, an “ownership change” occurs when one or more 5% 
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shareholders increase their ownership by more than 50 percentage points over the lowest percentage of 

stock owned by such shareholders during a three-year period.  The CARES Act instructs the Treasury 

Department to issue guidance providing that the acquisition of warrants, stock options, common or 

preferred stock or other equity pursuant to this legislation does not result in an ownership change for 

purposes of Internal Revenue Code Section 382. 

Temporary Repeal of the Limitation on Excess Business Loss 

Pursuant to the TCJA, through 2025, an individual’s ability to use business losses to offset nonbusiness 

income is limited to $250,000 (for individual filers) or $500,000 (for joint filers), and any disallowed excess 

business loss is carried forward and treated as an NOL in future years.  The CARES Act repeals the 

excess business loss limitation for the 2018, 2019 and 2020 taxable years.  For 2018, and perhaps 2019, 

this will require affected individuals to file amended returns to obtain the benefit of this provision.  The 

CARES Act also adds several technical corrections to provide that wages are considered nonbusiness 

income and that capital losses generally cannot be converted into an NOL under the excess business 

loss provision, which is relevant for certain taxpayers when the limitation applies in 2021 through 2025. 

Employer Refundable Payroll Tax Credit 

The CARES Act provides eligible employers (including non-government tax-exempt organizations) a 

refundable tax credit against payroll tax equal to 50% of “qualified wages” paid to each employee from 

March 13, 2020 through December 31, 2020 (the “COVID Period”), with a maximum credit of $5,000 per 

employee.  This tax credit is available with respect to each calendar quarter in which operations were fully 

or partially suspended due to certain orders from a governmental authority during the COVID Period or in 

which gross receipts declined by at least 50% in comparison to the same quarter in 2019 (and ending in a 

subsequent quarter in which gross receipts are greater than 80% in comparison to the same quarter in 

2019).  For employers with more than 100 full-time employees, only wages paid to employees when they 

are not providing services during the COVID Period qualify for this tax credit.  To the extent a payroll tax 

credit exceeds the employment taxes otherwise payable by an employer, such excess will be treated as a 

refundable credit. 

Deferral of Employer Social Security Payroll Taxes 

To provide liquidity for businesses, the CARES Act permits certain employers to defer the employer 

portion of the Social Security tax (currently, a 6.2% tax on employee wages) due from the date of 

enactment of the proposal through December 31, 2020.  Similar relief is provided for certain self-

employed individuals for the 6.2% “employer” portion of their self-employment taxes.  The deferred 

employment tax must be paid during the following two calendar years, with the first half due by December 

31, 2021 and the second half due by December 31, 2022.  Employees (and self-employed individuals) will 

continue to pay the “employee” portion of the Social Security tax or self-employment tax as currently 

required by law. 
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This memorandum is not intended to provide legal advice, and no legal or business decision should be 

based on its contents. If you have any questions about the contents of this memorandum, please call your 

regular Fried Frank contact or an attorney listed below: 

Contacts: 

Michael J. Alter +1.202.639.7094 michael.alter@friedfrank.com 

Robert Cassanos +1.212.859.8278 robert.cassanos@friedfrank.com 

Cameron N. Cosby +1.202.639.7490 cameron.cosby@friedfrank.com  

Joseph E. Fox +1.212.859.8853 joseph.fox@friedfrank.com  

Katrin Gänsler +49.69.870.030.777  katrin.gaensler@friedfrank.com  

Michelle B. Gold +1.202.639.7243 michelle.gold@friedfrank.com 

Alan S. Kaden +1.202.639.7073 alan.kaden@friedfrank.com 

Colin S. Kelly +1.212.859.8895 colin.kelly@friedfrank.com  

Christopher Roman +1.212.859.8985 christopher.roman@friedfrank.com 

Kenneth Rosenfeld +1.212.859.8034 kenneth.rosenfeld@friedfrank.com 

David I. Shapiro +1.212.859.8039 david.shapiro@friedfrank.com 

Nick Thornton +44.20.7972.9220 nick.thornton@friedfrank.com  

Eli Weiss +1.212.859.8855 eli.weiss@friedfrank.com 

Richard A. Wolfe +1.212.859.8922 richard.wolfe@friedfrank.com 

Libin Zhang +1 212.859.8983  libin.zhang@friedfrank.com  
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