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The Disclosure Regulation and Wider ESG 
Regulatory Developments in the EU 

As climate change and Environmental, Social and Governance (ESG) considerations become 

increasingly important to investors, they are also rising on the priority list of European legislators. 

In March 2018, the European Commission (the Commission) adopted an action plan on 

sustainable finance to support the EU’s climate and sustainable development agenda by 

encouraging the integration of ESG factors into firms’ decision-making and thereby facilitating the 

mobilisation of capital to finance sustainable activities. This document proposed a multi-limbed, 

EU-wide strategy on sustainable finance and set out a roadmap for further work, focussing in 

particular on: 

 Clarifying the duty of asset managers and institutional investors to take sustainability into account 

in the investment process and enhance disclosure requirements (see Disclosure Regulation 

below) 

 Establishing a unified classification system/taxonomy to define what is sustainable and identify 

areas where sustainable investment can make the biggest impact (see Taxonomy Regulation 

below) 

 Creating EU labels for green financial products on the basis of this EU classification system 

 Requiring insurance and investment firms to advise clients on the basis of their preferences on 

sustainability, and fund managers to incorporate ESG considerations into their decision-making 

(see Amendments to MiFID II, AIFMD and the UCITS Directive below) 

The Disclosure Regulation is the first legislative step, but is unlikely to be the last. This note provides an 

overview of the Disclosure Regulation, highlighting in particular relevant timelines, and summarises 

certain other relevant developments. 

Disclosure Regulation 

The Disclosure Regulation (Regulation (EU) 2019/2088) governs transparency and disclosure 

requirements for ‘financial market participants’ (including AIFMs, UCITS management companies and 

MiFID investment firms) and ‘financial advisers’ with regard to the integration of sustainability risks and 

the consideration of adverse sustainability impacts in their processes. 

By harmonising these requirements throughout the common market and by applying them to a broad 

range of entities, the regulation aims to make it easier for investors to compare different financial products 

through an ESG lens and to reduce information asymmetries. 
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The obligations under the regulation fall into three main categories. 

Website Disclosures 

Firms will need to prepare, and publish on their websites, policies setting out whether and how they 

integrate sustainability risks into their investment decision-making processes. These policies will need to 

include prescribed information and will need to be kept up-to-date, with explanations provided in respect 

of any amendments. The disclosure standard will be higher in respect of those financial products that 

purport to further an ESG objective. 

Pre-Contractual Disclosures 

Firms will need to provide prospective investors with disclosures pertaining to the integration of 

sustainability risks in their investment decisions and the impact of sustainability risks on the financial 

returns of products. All marketing communications will need to be consistent with these disclosures. 

Periodic Reporting 

Where financial products claim to promote a sustainable investment objective, firms will need to publish 

periodic reports evaluating the extent to which these objectives have been achieved and the overall 

sustainability-related impact of the products.  

While ostensibly designed to eliminate ‘greenwashing’ by requiring the claims of fund managers and 

financial institutions to be substantiated, the regulation does little to influence the actual investment 

process of firms or to incentivise the prioritisation of ESG factors. Recital 12 to the regulation reminds 

firms that they are still obliged to act in the best interests of investors. 

The Disclosure Regulation entered into force on 29 December 2019 and the next step is for European 

supervisory authorities to come up with specific and detailed rules for implementation. Consultation on 

these is expected to begin in early 2020 and publication is due by 31 December 2020. The substantive 

provisions of the Regulation will apply with effect from 10 March 2021 and the periodic reporting 

requirements will start to apply from 1 January 2022. Firms should note the potential three-month 

turnaround between the publication of the regulatory technical standards and the commencement of 

disclosure obligations. 

The Disclosure Regulation was initially identified by the UK government as an ‘in-flight’ piece of 

legislation, and was due to be incorporated into UK law. However, the relevant Bill did not pass through 

Parliament. While a Financial Services Bill was referenced in the Queen’s speech in December 2019, it 

remains uncertain whether this will address this point and to what extent the regulation will have effect in 

the UK. 

Taxonomy Regulation 

The proposed Regulation on the establishment of a framework to facilitate sustainable investment, the so-

called ‘Taxonomy Regulation’, sets out uniform criteria through the application of which the environmental 

sustainability of an economic activity may be assessed. 

The regulation provides a framework to facilitate the progressive development of an EU-wide 

classification system for environmentally sustainable activities, rather than simply creating a label.  The 

framework is designed such that it may be applied in different contexts to develop more meaningful and 
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relevant labels, while also avoiding constraining the market and enshrining a static understanding of 

sustainability. It is believed that EU law and such labels will need to develop over time in response to 

changes in our understanding of what environmental sustainability means. 

The current form of the Taxonomy Regulation, unlike the Disclosure Regulation, exclusively addresses 

environmental concerns. However, the Commission is required by December 2021 to set out a plan for 

the expansion of the current taxonomy beyond environmental objectives to encompass social and 

governance concerns. 

The criteria in the Taxonomy Regulation will need to be applied by three categories of persons: 

1. ‘Financial market participants’ who offer ‘financial products’, these terms already having been 

widely defined under the Disclosure Regulation 

2. Firms under the scope of the Non-Financial Reporting Directive 

3. Member States and EU institutions, including ‘large public-interest’ entities 

The regulation states that economic activities that make a ‘substantial contribution’ to certain 

environmental objectives, without significantly harming other environmental objectives and while meeting 

certain minimum social and governance standards, will be considered to be ‘environmentally sustainable’. 

The six environmental objectives are: 

1. Climate change mitigation 

2. Climate change adaptation 

3. Sustainable use and protection of water and marine resources 

4. Pollution prevention and control 

5. Protection and restoration of biodiversity and ecosystems 

6. Transition to a circular economy 

In addition to the six objectives above, an activity will be regarded as environmentally sustainable if it 

substantially contributes to those six objectives (an ‘enabling’ activity). 

The Council and Parliament reached political agreement on the text Regulation on 19 December 2019. 

The requirements relating to the climate-related objectives of the Taxonomy Regulation are due to apply 

from December 2021, and relevant draft regulatory technical standards are due to be published by 31 

December 2020. Although the Taxonomy Regulation will come into force 20 days after publication in the 

Official Journal of the EU, it will not take effect until after the adoption of the delegated acts establishing 

the technical screening criteria for each environmental objective. 

As with the Disclosure Regulation, the Taxonomy Regulation was identified as ‘in-flight’ legislation by the 

UK government and its applicability in the UK remains uncertain. 
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Proposed amendments to MiFID II, AIFMD and the UCITS Directive 

In 2018, the Commission published draft amendments to MiFID II in the form of a delegated regulation. 

These amendments, if passed, would require firms to consider ESG factors as part of the suitability 

assessment conducted prior to the provision of investment advice and portfolio management to clients. 

Firms would need to perform a mandatory assessment of a client’s ESG preferences and tailor the 

provision of services in light of this assessment. ESMA expressed support for these proposals in April 

2019, proposing further amendments to the product governance rules, organisational requirements and 

suitability guidelines. 

Simultaneously, and in response to a formal request from the Commission, ESMA published technical 

guidance on the integration of sustainability factors into the AIFMD and UCITS Directive. This technical 

guidance is expected to be adopted as amendments to the Level 2 regulations and would require firms to 

incorporate ESG considerations into their organisational, operating and risk management processes. This 

will inevitably have an organisational impact and relevant employees of a firm will need to start 

developing an understanding of these sustainability risks, specifically in the context of their own roles. 

While a draft delegated regulation was published in January 2019, the Commission could not adopt this 

until the Disclosure Regulation had been agreed. However, it advised that publishing the drafts should 

enable firms to start preparing to take ESG considerations and preferences into account. With the 

adoption of the Disclosure Regulation late last year, legislators will presumably now turn their attention 

back to these amendments. 

* * * 

Author: 

Gregg Beechey 
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