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The CFTC Proposes New Rule on Position 
Limits 

On January 30, 2020, the Commodity Futures Trading Commission (the “Commission” or “CFTC”) 

approved a new proposed rulemaking that would amend CFTC regulations concerning federal 

speculative position limits (the “Proposal”).1 The Commission has previously issued a number of 

proposed rulemakings regarding federal position limits, but none became effective; the Commission is 

now withdrawing its prior proposals from further consideration.2 The Commission also previously adopted 

a final rule and rule amendments regarding the aggregation of positions, which remain in effect and also 

would apply to any federal position limits in effect in the future.3 

The Proposal is lengthy and complex and is a significant departure from prior proposed rulemakings in a 

number of respects. Comments are due April 29, 2020, and the Commission is specifically requesting 

comments on several dozen questions, as well as on all aspects of the Proposal. This memorandum is 

intended to provide a high level overview of certain of the most important aspects of the Proposal and is 

not intended to be comprehensive or all-inclusive. 

Overview 

 Federal limits would apply to (i) 25 physically-settled agricultural, metal and energy futures 

contracts and options on futures (the “Core Contracts”),4 (ii) cash-settled futures and options on 

futures that are directly or indirectly linked to a Core Contract, and (iii) economically equivalent 

swaps. 

 Federal limits outside of the spot month would only apply to referenced contracts on the nine 

legacy agricultural commodities currently subject to existing federal limits (the “Legacy 

Contracts”).5 

                                                      

1  See Position Limits for Derivatives, 85 Fed. Reg. 11596 (Feb. 27, 2020).  

2  See Position Limits for Derivatives and Aggregation of Positions, 80 Fed. Reg. 10022 (Feb. 25, 2015); Position 

Limits for Derivatives: Certain Exemptions and Guidance, 81 Fed. Reg. 38458 (June 13, 2016) (withdrawn by the 

Proposal); Position Limits for Derivatives, 81 Fed. Reg. 96704 (Dec. 30, 2016) (withdrawn by the Proposal). 

3  See Aggregation of Positions, 81 Fed. Reg. 91454 (Dec. 16, 2016). 

4  Nine of the Core Contracts are agricultural contracts currently subject to federal limits and the other 16 contracts 

include seven additional agricultural contracts, four energy contracts and five metal contracts. 

5  The legacy contracts are: CBOT Corn, CBOT Oats, CBOT Soybeans, CBOT Soybean Meal, CBOT Soybean Oil, 

CBOT Wheat, CBOT KC Hard Red Winter Wheat, MGEX Hard Red Spring Wheat and ICE Cotton No. 2. 
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 Limits would generally be higher than existing federal or exchange limits and limits for many 

contracts would be significantly higher than under current rules. 

 Exchanges rather than the Commission would manage the exemption process and any existing 

risk management exemptions involving physical commodity contracts would be eliminated. 

Federal Speculative Position Limits 

In general, a speculative position limit is a limit placed on the number of commodity futures contracts 

and/or their equivalent products that can be held or controlled by a market participant at a given time. 

Whether any such limits should apply and if so, to what extent, have been the subject of ongoing debate 

over many decades. The Proposal would apply federal spot month limits to referenced contracts on all 25 

Core Contracts. The proposed spot month limits would be set at 25% of deliverable supply based on data 

provided by the exchange that lists the Core Contract and would apply separately to Core Contracts and 

their cash-settled linked futures or options on futures contracts, as well as economically equivalent 

swaps. Market participants therefore would be able to net positions across physically-settled referenced 

contracts and cash-settled referenced contracts, except in the spot month. Exchanges also would 

generally be required to set spot month limits of no greater than 25% of deliverable supply on physical 

commodity contracts not subject to federal limits. 

Federal limits for months outside of the spot month would only apply to referenced contracts on the 

Legacy Contracts. In a significant change from the prior proposal, the remaining 16 referenced contracts 

subject to federal limits would only be subject to exchange-set limits and/or position accountability levels 

outside of the spot month (i.e., there would be no federal limits outside of the spot month for contracts 

other than the Legacy Contracts). Where applicable, non-spot month limits would be set at 10 percent of 

open interest for the first 50,000 contracts, with an incremental increase of 2.5 percent of open interest 

thereafter. 

As noted, for commodity contracts that are not subject to federal limits outside of the spot month, an 

exchange would have flexibility to set either position limits or position accountability levels. Exchange 

position accountability establishes a level at which an exchange will ask a market participant additional 

questions, including regarding the purpose for the position, and will evaluate existing market conditions. If 

the position does not raise any concerns, the exchange will allow the market participant to exceed the 

accountability level. If the position raises concerns, the exchange has the authority to instruct the market 

participant not to increase the position further, or to reduce the position. 

Exemptions from Exchange Limits 

An exchange would also have the ability to grant a number of exemptions for contracts not subject to 

federal limits, provided that it takes into account whether the exemption would be in accord with “sound 

commercial practices” in the relevant market. The dissenting Commissioners expressed concerns that the 

exchanges would be given too large a role in reviewing and granting certain position limit exemptions, 

including bona fide hedging exemptions, so this aspect of the Proposal may generate significant 

comments. 
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Exemptions from Federal Limits 

The Proposal would maintain an exemption for transactions that are bona fide hedging positions and also 

expand the list of enumerated bona fide hedging exemptions.6 A market participant seeking to rely on one 

of the proposed enumerated exemptions would not be required to request prior approval from the 

Commission as these exemptions would be self-effectuating for purposes of the federal limits. Such a 

market participant would only need to seek approval with respect to exchange-set limits, if any. The 

Proposal also would provide an exemption from federal limits for “spread transactions,” which include 

calendar spreads, inter-commodity spreads, quality differential spreads, processing spreads, product or 

by-product differential spreads and futures-option spreads. 

In the event that a transaction would not fit within one of the enumerated exemptions, the CFTC has 

proposed a streamlined process to request an exemption and has also indicated a willingness to consider 

adopting additional categories of enumerated hedges or spreads in the future. The Proposal also clarifies 

that a market participant may hedge on a “gross basis” or just on a “net basis” in certain circumstances, 

provided that the entity has been doing so over time in a consistent manner, and is not doing so to avoid 

federal limits. When seeking an exemption from federal limits for a transaction not within the categories of 

enumerated bona fide hedging transactions, a market participant would be able to apply to the CFTC or 

the relevant exchange. Under this new streamlined process, if a market participant applies to an 

exchange for relief and the exchange determines to grant a non-enumerated bona fide hedging position 

recognition as being “in accord with sound commercial practices’’ and capable of being ‘‘established and 

liquidated in an orderly fashion,” then the exchange would notify the market participant and the CFTC 

simultaneously. The market participant could then rely on the exchange’s determination if the CFTC does 

not give notice otherwise within 10 business days (or two business days in the case of sudden or 

unforeseen bona fide hedging needs) after the exchange issues such a determination. The CFTC expects 

few cases outside of the enumerated bona fide hedging transactions to arise, but it is unclear whether 

their expectation will be correct. Once such an exemption is granted, a market participant would have to 

re-apply for any such exemptions on an annual basis. 

Notably, the Commission is proposing to eliminate any risk management exemptions involving physical 

commodity contracts, but risk management exemptions for other types of contracts such as financial 

futures would still be available. In essence, the Commission is interpreting the amendments to the 

Commodity Exchange Act, as amended (the “CEA”),7 required by the Dodd-Frank Wall Street Reform and 

Consumer Protection Act8 as eliminating its authority to grant any risk management exemptions for 

physical commodity contracts unless the position is used to offset price exposure opposite a bona fide 

hedging swap counterparty. Any such previously granted exemptions would expire once the federal limits 

go into effect. The elimination of these exemptions may decrease liquidity in the relevant markets. 

                                                      

6  The proposed list of enumerated exemptions would include the following: (1) hedges of inventory and cash 

commodity fixed-price purchase contracts; (2) hedges of unsold anticipated production; (3) hedges of cash 

commodity fixed-price sales contracts; (4) certain cross-commodity hedges; (5) hedges of unfilled anticipated 

requirements; (6) hedges of offsetting unfixed price cash commodity sales and purchases; (7) hedges by agents; 

(8) hedges of anticipated royalties; (9) hedges of services; (10) offsets of commodity trade options; and (11) 

hedges of anticipated merchandising. 

7  See Public Law 74–675 § 5, 49 Stat. 1491, 1492 (June 15, 1936). 

8  See Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. No. 111-203, 124 Stat. 1376 (2010) 
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However, the CFTC emphasized that federal non-spot month limits would only apply to the Legacy 

Contracts and such limits would be significantly increased, each of which should help mitigate the impact 

of the loss of any such risk management exemptions. 

Economically Equivalent Swaps 

As noted above, swaps that are economically equivalent to one of the Core Contracts would be in scope 

for purposes of federal position limits and would be defined as those swaps with “identical material” 

contract specifications to a referenced contract. 

“Identical material” contractual specifications would disregard any differences (i) due to notional amount 

or lot size, (ii) due to post-trade risk management arrangements, or (iii) for physically-settled swaps, 

delivery dates diverging by less than one calendar day (and two calendar days solely for natural gas 

swaps). Only “material” contractual specifications would be relevant when determining whether a 

particular swap would qualify as an economically equivalent swap. Examples of “material” terms include: 

the underlying commodity, the commodity reference price and grade differentials; maturity or termination 

dates; settlement type and, for physically-delivered swaps, delivery specification. 

It is worth noting that since settlement type would be considered a material term, a cash-settled swap 

involving a physical commodity could only be deemed economically equivalent to one of the contracts in 

scope that is cash-settled, but does not include any of the Core Contracts. Additionally, a swap that 

references a referenced contract, or incorporates its terms by reference, would not necessarily qualify as 

an economically equivalent swap. However, terms characteristic of swaps such as ISDA terms and 

related representations and warranties would typically not be considered material. 

The Proposal’s definition of “economically equivalent swap” in the Proposal therefore would include a 

narrower class of swaps as compared to prior proposals and as compared to cash-settled futures and 

options contracts that are in scope. The Commission’s justification for proposing a narrower definition of 

“economically equivalent swaps,” at least in part, is that swaps are typically bilaterally negotiated and 

customizable and a broader definition could make it easier for market participant to net their positions for 

purposes of complying with the limits. 

Necessity Finding 

In the Proposal the Commission reconsidered its view as to whether a “necessity finding” is required 

under Section 4a(a)(2)(A) of the CEA before imposing speculative position limits. The Commission is now 

interpreting the relevant statutory language to require the Commission to establish limits only as it “finds 

necessary to diminish, eliminate, or prevent” certain enumerated burdens on interstate commerce.9 This 

is, in part, to address a judicial decision with respect to a prior set of position limit rules.10 Thus, the 

Proposal would establish limits on physical commodities based on a set of factors, including, but not 

limited to, the particular importance of the Core Contracts in the price discovery process and in some 

cases, the particular importance to the national economy. 

                                                      

9  See Position Limits for Derivatives, supra at 11603. 

10  Int’l Swaps & Derivatives Ass’n v. U.S. Commodity Futures Trading Comm’n, 887 F. Supp. 2d 259 (D.D.C. 

2012). 
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Filing Requirements 

Unlike prior proposals, the Commission is proposing to eliminate the need for market participants with 

bona fide hedging positions exceeding the federal limits to file a Form 204, 304, 504, 604 or 704 with the 

CFTC each month. However, the CFTC would retain the ability to issue special calls, along with the ability 

to require exchanges to keep and report certain information. Additionally, exchanges would be required to 

file monthly reports with the CFTC regarding any activity in the cash market by market participants relying 

on a bona fide hedging exemption. 

Compliance 

The Proposal would require market participants to comply with the federal limits and other requirements 

specified in the final rules no later than 365 days after publication of final rules in the Federal Register, 

subject to certain grandfathering provisions. The CFTC’s prior proposals and rulemaking proceedings 

regarding position limits have elicited significant criticism and strong opposition, but this time may be 

different. This is because the Proposal is a significant improvement on the prior position limit proposals. 

With that said, the Proposal raises a host of questions, is ambiguous with respect to a number of issues, 

and needs fine-tuning. 

We expect the Commission will move quickly to finalize the Proposal. Market participants therefore should 

evaluate the Proposal based on their business and operational needs to be able to submit comments 

before the due date. 

We will continue to monitor and report on developments in this area. 

* * * 

Authors: 

William J. Breslin 
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This memorandum is not intended to provide legal advice, and no legal or business decision should be 

based on its contents. If you have any questions about the contents of this memorandum, please call your 

regular Fried Frank contact or an attorney listed below: 
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