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SEC Proposes Rulemaking to Require 
Short Sale Reporting 

Introduction 

On February 25, 2022, the Securities and Exchange Commission (the “SEC” or the “Commission”) issued 

a proposed rulemaking that, if enacted as proposed, will expand the current investment position reporting 

required under Section 13(f) of the Securities Exchange Act of 1934, as amended (the “Exchange Act”), 

to include certain short sale positions.  See Exchange Act Rel. No. 94313 (the “Proposing Release”).1  

While the proposed rules would not require public disclosure of individualized, manager-specific short 

sale positions, they would require managers whose short positions exceed certain thresholds to report a 

significant amount of information to the SEC.2 

Background 

The Dodd–Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank”), which was enacted in 

2010, includes Section 929X, which amended Exchange Act Section 13(f) to require the SEC to 

“prescribe rules providing for the public disclosure of the name of the issuer and the title, class, CUSIP 

number, aggregate amount of the number of short sales of each security, and any additional information 

determined by the Commission following the end of the reporting period,” with the further direction 

that, “[a]t a minimum, such public disclosure shall occur every month.”3  The Proposing Release states 

                                                      

1  See Proposing Release, Short Position and Short Activity Reporting by Institutional Investment Managers, 

Exchange Act Rel. No. 94313 (Feb. 25, 2022). 

2  In conjunction with the Proposing Release, the SEC also announced the re-opening of the comment period for 

an earlier rulemaking proposal to adopt Exchange Act Rule 10c-1.  Proposed Rule 10c-1 was proposed with the 

stated goal of “increas[ing] the transparency and efficiency of the securities lending market by requiring any 

person that loans a security on behalf of itself or another person to report the material terms of those securities 

lending transactions and related information to a registered national securities association.”  See SEC Press 

Release 2022-32, SEC Proposes Short Sale Disclosure Rule, Order Marking Requirement, and CAT 

Amendments. 

3   See Dodd–Frank Wall Street Reform and Consumer Protection Act Section 929X(a) (codified as amended at 15 

U.S.C. § 78m(f)(2) (2012)).  For further background on the history of Section 929X and the SEC’s more recent 

pronouncements regarding the prospects for rulemaking under Section 929X, see Fried Frank, Renewed 

Regulatory Focus on Short Sale and Swap Position Reporting (June 17, 2021). 

https://www.friedfrank.com
https://www.sec.gov/rules/proposed/2022/34-94313.pdf
https://www.sec.gov/news/press-release/2022-32
https://www.sec.gov/news/press-release/2022-32
https://www.friedfrank.com/index.cfm?pageID=25&itemID=13839
https://www.friedfrank.com/index.cfm?pageID=25&itemID=13839
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that it is intended “in part, to implement the specific statutory mandate of Section 929X of the Dodd-Frank 

Act.”4 

Short Sale Reporting Requirements Under the Proposed Rules 

In the Proposing Release the SEC proposes to adopt Rule 13f-2, pursuant to which “institutional 

investment managers”5 (referred to in this memo as “Managers”) who have “investment discretion”6 over 

short positions in equity securities collectively meeting or exceeding one of two quantitative reporting 

thresholds, would be required to file proposed Form SHO (“Proposed Form SHO”) on the SEC’s EDGAR 

system within 14 calendar days after the end of each calendar month.7  A Manager would be required to 

file Proposed Form SHO with regard to positions in any “equity security”8 meeting either of the following 

“Reporting Thresholds”: 

 (Threshold A). For any “equity security” of an issuer that is registered under Exchange Act 

Section 12 or for which the issuer is required to file reports pursuant to Section 15(d) of the 

Exchange Act (a “reporting company issuer”) over which the Manager (and all accounts over 

which the Manager or any person under the Manager’s control, collectively) has investment 

discretion, and the position meets or exceeds either: 

(1) a gross short position in the equity security with a US dollar value of $10 million or more at 

the close of regular trading hours on any settlement date during the calendar month, or 

                                                      

4  See Proposing Release at Section VIII.B.  See also Chair Gary Gensler, Statement on Rules to Increase 

Transparency of Short Sale Activity, (Feb. 25, 2022) (reiterating prior comments about the “mandate” of Section 

929X). 

5  The term “institutional investment manager” is defined in Exchange Act Section 13(f)(6)(A) to include “any 

person, other than a natural person, investing in or buying and selling securities for its own account, and any 

person exercising investment discretion with respect to the account of any other person.”  As such, Proposed 

Rule 13f-2 covers institutional investment managers (and all accounts over which such institutional investment 

manager or any person under such institutional investment manager’s control) has investment discretion. 

6  The term “investment discretion” is defined in existing Exchange Act Rule 13f-1(b) and the SEC has said that it 

believes that it is appropriate to use the “same comprehensive definition of investment discretion” for both 

purposes.  See Proposing Release at Section III.A.  Rule 13f-1(b) states that “investment discretion” shall have 

the meaning set forth in Exchange Act Section 3(a)(35), and that an “institutional investment manager shall also 

be deemed to exercise ‘investment discretion’ with respect to all accounts over which any person under 

its control exercises investment discretion.”  Exchange Act Section 3(a)(35) states that “a person exercises 

‘investment discretion’ with respect to an account if, directly or indirectly, such person (A) is authorized to 

determine what securities or other property shall be purchased or sold by or for the account, (B) makes decisions 

as to what securities or other property shall be purchased or sold by or for the account even though some other 

person may have responsibility for such investment decisions, or (C) otherwise exercises such influence with 

respect to the purchase and sale of securities or other property by or for the account as the Commission, by rule, 

determines, in the public interest or for the protection of investors, should be subject to the operation of the 

provisions of this chapter and the rules and regulations thereunder. 

7  See Proposing Release at Section III.A and instructions to Proposed Form SHO. 

8   The term “equity security” is defined pursuant to Exchange Act Section 3(a)(11) and Rule 3a11-1 thereunder, 

and the term “reporting company issuer” is defined to mean an issuer that is required to file reports pursuant to 

Exchange Act Section 15(d).  See id. 

https://www.sec.gov/news/statement/gensler-statement-rules-increase-transparency-short-sale-activity-022522
https://www.sec.gov/news/statement/gensler-statement-rules-increase-transparency-short-sale-activity-022522
https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=a1cc09cba70db4c6e05329392f28650c&term_occur=999&term_src=Title:17:Chapter:II:Part:240:240.13f-1
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(2) a monthly average gross short position as a percentage of shares outstanding in the equity 

security of 2.5% or more,9 or 

 (Threshold B). For any equity security of a “non-reporting company issuer” over which the 

Manager (and all accounts over which the Manager or any person under the Manager’s control, 

collectively) has investment discretion, and the position “meets or exceeds a gross short position 

in the equity security with a US dollar value of $500,000 or more at the close of regular trading 

hours on any settlement date during the calendar month.” 

Whenever a Manager meets or exceeds either Threshold A or Threshold B, that Manager must report 

information about such securities that is “aggregated across accounts over which the Manager, or any 

person under the Manager’s control, has investment discretion.”  Unlike current Form 13F, which requires 

Managers to report information on all non-de minimis Section 13(f) securities positions once a relevant 

reporting threshold has been met,10 Proposed Form SHO would only require reporting of positions that 

meet one of the applicable quantitative reporting thresholds. 

Content Required by Proposed Form SHO 

The Proposing Release contemplates that Proposed Form SHO (which would not be publicly disclosed as 

currently proposed) will consist of both a “Cover Page” and two “Information Tables.”11  The Cover Page 

as proposed would require basic identifying information, as well as an attestation that “all information 

contained herein is true, correct and complete, and that it is understood that all required items, 

statements, schedules, lists, and tables, are considered integral parts of this form.”  As with current Form 

13F, there are three possible variations of Proposed Form SHO: (1) a “FORM SHO NOTICE,” in which all 

of the information that a reporting Manager would be required to report by proposed Rule 13f-2 would be 

identified as being included on the Form SHO of an “Other Manager Reporting for this Manager”; (2) a 

                                                      

9  The term “gross short position” is defined to mean “the number of shares of the reportable equity security that 

are held short, without inclusion of any offsetting economic positions (including shares of the reportable equity 

security or derivatives of such security).”  See Proposed Rule 13f-2(b)(4).  For purposes of determining the 

number of outstanding shares of an issuer’s security, filers would be entitled to rely on an issuer’s most recently 

filed annual or quarterly report, or any subsequent updates thereto.  In order to determine whether the monthly 

average gross short position as a percentage of shares outstanding equals or exceeds the 2.5% threshold 

percentage, the Proposing Release states that the Manager should identify its gross short position in the equity 

security at the close of each settlement date during the calendar month of the reporting period, and divide that 

figure by the number of shares outstanding in such security at the close of that settlement date, then (b) add 

together the daily percentages during the calendar month as determined in (a) and divide the resulting total by 

the number of settlement dates during the calendar month of the reporting period.  See Proposing Release at 

Section III.A.  

10   Under current Exchange Act Section 13(f)(1), Managers that use the United States mail (or other means or 

instrumentality of interstate commerce) in the course of their business and that exercise investment discretion at 

the end of any calendar month over $100 million or more in Section 13(f) securities (generally defined as equity 

securities of a class described in Exchange Act Section 13(d)(1)) are required to file quarterly reports outlining 

their investment discretion over such securities on SEC Form 13F.  Once a Manager meets the $100 million 

threshold at the end of any calendar month in any given year (even if such Manager subsequently drops below 

the filing threshold), that Manager triggers an obligation to file four quarterly Form 13F reports, each reporting the 

Section 13(f) securities over which it has investment discretion at the end of each respective reporting period.  

See Securities Exchange Act Section 13(f)(1) and SEC Frequently Asked Questions About Form 13F (“Form 13F 

FAQs”). 

11   See Proposing Release at Section III.B.3. 

https://www.sec.gov/divisions/investment/13ffaq.htm
https://www.sec.gov/divisions/investment/13ffaq.htm
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“FORM SHO ENTRIES REPORT,” in which all of the information that a reporting Manager would be 

required by Rule 13f-2 to report would be included in the Manager’s Form SHO; and (3) a “FORM SHO 

COMBINATION REPORT,” in which only a part of the information that a reporting Manager would be 

required to report by Rule 13f-2 would be included in the Manager’s Form SHO. 

Reporting Managers would be required to include the following data in “Information Table 1,” which is 

labeled as “Manager’s Gross Short Position Information”: 

 Column 1.  The last day of the relevant calendar month at issue on which a trade settles; 

 Column 2.  The Issuer’s name; 

 Column 3.  The Issuer’s active legal entity identifier (“LEI”); 

 Column 4.  The title of the class of equity security; 

 Column 5.  The CUSIP of the equity security; 

 Column 6.  The Financial Instrument Global Identifier (“FIGI”) of the equity security, if available; 

 Column 7.  For transactions that have settled during the calendar month, the gross short positions 

in the equity security at the close of regular trading hours on the last settlement date of the 

calendar month; 

 Column 8.  The US dollar value of the shares represented by the gross short positions reported, 

which is to be calculated by multiplying the number of shares reported by the closing price at the 

close of regular trading hours on the last settlement date of the calendar month at issue in the 

report (where unavailable, the Manager may use its last purchase or sale price); 

 Column 9.  Whether the reported gross short positions are “fully hedged,” “partially hedged,” or 

“not hedged” at the close of the last settlement date of the relevant calendar month.12 

Reporting Managers would be required to include the following in “Information Table 2,” which is labeled 

as “Daily Activity Affecting Manager’s Gross Short Position During the Reporting Period.”  This 

information, which is focused on underlying “daily activity” for the reportable gross short position data, 

would be reported for “each date during the reporting period on which a trade settles (settlement date) 

during the calendar month”: 

 Column 1.  The date during the reporting period on which a trade settles; 

 Column 2.  The Issuer’s name; 

 Column 3.  The Issuer’s active legal entity identifier (“LEI”); 

 Column 4.  The title of the class of equity security; 

                                                      

12   See Proposing Release at Proposed Form SHO.  The SEC asked in the Proposing Release whether Managers 

generally know whether a position is “fully hedged” or “partially hedged” and whether there is a common 

understanding of the meaning of those terms. 



Fried Frank Client Memorandum 

5 

 Column 5.  The CUSIP of the equity security; 

 Column 6.  The Financial Instrument Global Identifier (“FIGI”) of the equity security, if available; 

 Column 7.  For each settlement date identified in Column 1, the number of shares of the equity 

security at issue in the short sales reported on the relevant settlement date; 

 Column 8.  For each settlement date identified in Column 1, the number of shares of the reported 

security “that were purchased to cover, in whole or in part, an existing short position in that 

security and settled on that date”; 

 Column 9.  For each settlement date identified in Column 1, the number of shares of the equity 

security at issue “that are acquired in a call option exercise that reduces or closes a short position 

on that security and settled on that date”; 

 Column 10.  For each settlement date identified in Column 1, the number of shares of the equity 

security at issue “sold in a put option exercise that creates or increases a short position on that 

security and settled on that date”; 

 Column 11.  For each settlement date set forth in Column 1, the number of shares of the equity 

security at issue “that are sold in a call option assignment that creates or increases a short 

position on that security and settled on that date”; 

 Column 12.  For each settlement date set forth in Column 1, the number of shares of the security 

at issue “that are acquired in a put option assignment that reduces or closes a short position on 

that security and settled on that date”; 

 Column 13.  For each settlement date set forth in Column 1, the number of shares of the equity 

security at issue “that are acquired as a result of tendered conversions that reduce or close a 

short position on that security and settled on that date”; 

 Column 14.  For each settlement date set forth in Column 1, the number of shares of the equity 

security at issue “that were obtained through a secondary offering transaction that reduces or 

closes a short position on that security and settled on that date”13; 

 Column 15. For each settlement date set forth in Column 1, the number of shares of the equity 

security at issue “that resulted from other activity not previously reported in Information Table 2 

that creates or increases a short position on that security and settled on that date”; 

 Column 16.  For each settlement date set forth in Column 1, the number of shares of the equity 

security at issue “that resulted from other activity not previously reported on Information Table 2 

that reduces or closes a short position on that security and settled on that date.”14 

                                                      

13   The Proposing Release notes that “Regulation M Rule 105 makes it unlawful, in connection with an offering of 

certain equity securities, for any person to sell short a security that is the subject of an offering and purchase the 

offered securities from an underwriter or broker or dealer participating in the offering if such short sale was 

effected during the Rule 105 restricted period.” See id. at fn. 70.  This footnote may suggest that the SEC 

believes this information would be useful in identifying violations of Rule 105 of Regulation M. 



Fried Frank Client Memorandum 

6 

As can be seen from this list, Information Table 2 would require Managers to report a substantial amount 

of information (some of which would likely raise interpretative questions) with respect to daily activity 

during the relevant month.  The Proposing Release states that the SEC believes that such daily activity 

information would provide market participants and regulators with additional context and transparency 

into whether, how, and when reported gross short positions in a reported equity security are being closed 

out (or alternatively, increased) as a result of the acquisition or sale of shares of the equity security 

resulting from call options exercises or assignments; put options exercises or assignments; tendered 

conversions; secondary offering transactions; and other activity. The SEC also believes that such activity 

data would assist it in assessing systemic risk and in reconstructing unusual market events, including 

instances of extreme volatility. 

SEC Reporting of Aggregate Short Position Data 

Unlike current Form 13F, the SEC has currently determined not to require individualized public disclosure 

of short positions by each Manager required to file Proposed Form SHO.  Instead, the contemplated 

instructions to Proposed Form SHO would expressly provide that all Manager-identifying information is 

deemed to be subject to a confidential treatment request under Exchange Act Rule 24b-2.15  The SEC 

under the proposed rules would then be required to collect data from all Proposed Form SHO filings and 

publish aggregate short position information across all Managers for each equity security with reported 

short position data.  The SEC estimates that it would be able to “publish such aggregated information 

within one month after the end of the reporting calendar month – e.g., for data reported by Managers on 

Proposed Form SHO for the month of January, the Commission would expect to publish aggregated 

information derived from such data no later than the last day of February.”16  This proposed approach is 

instead of a contemplated approach whereby the SEC would have required individualized public 

disclosure of short position data on a Manager-by-Manager basis.17 

It is worth noting, however, that while the approach contemplated in the Proposing Release does not 

require Managers to disclose their individual short sale positions, the SEC has also solicited views 

concerning an alternative approach whereby the SEC would publicly disclose the short sale information 

reported by individual Managers, but only after anonymizing the identity of each reporting Manager.18  

This alternative approach would, according to the SEC, balance requests for additional transparency with 

competing concerns that publicly identifying the short positions of specific investors could result in issuer 

or investor retaliation, which could in turn result in a reduction in short selling and its attendant liquidity 

and transparency benefits.  In asking commenters to consider this alternative proposal, the SEC is 

seeking comment on whether such anonymization would be sufficient to mask the identify of short sellers, 

                                                                                                                                                                           

14    The Proposing Release states that such activity includes, but is not limited to, “shares resulting from ETF 

creation or redemption activity.” 

15  While the SEC has stated that “it would be unlikely to grant requests for confidential treatment of the information 

from which the aggregated data is derived,” see Proposing Release at Section III.B.2, this is not a guarantee that 

such information could not be obtained by a requester pursuant to FOIA, and the SEC would not necessarily be 

the ultimate arbiter of such a request, given the possibility of litigated claims under FOIA. 

16  See Proposing Release at Section II.D. 

17   See Proposing Release at Section II.D (noting that the NYSE, NASDAQ and the National Investor Relations 

Institute had all previously petitioned the SEC to adopt such individualized public reporting of short positions).  

18   See Proposing Release at Section IV. 



Fried Frank Client Memorandum 

7 

noting that by their own metrics, in many instances, equity securities may have only one institutional 

Manager filing on Proposed Form SHO.  In addition, the SEC has indicated that it understands that, even 

if only aggregated information is made publicly available (as currently contemplated by the Proposing 

Release), it may still be possible for market participants to identify certain reporting Managers.19    

Related Proposal to Amend Regulation SHO and the Consolidated Audit Trail 

In the same rulemaking proposal, the SEC also proposed adding new Exchange Act Rule 205 to 

Regulation SHO, as well as related changes to the consolidated audit trail governed by Exchange Act 

Rule 613 (the “Proposal to Amend CAT”).  If adopted, Rule 205 would require broker-dealers to “mark a 

purchase order as ‘buy to cover’ if, at the time of order entry, the purchaser (i.e., either the broker-dealer 

or another person) has a gross short position in such security in the specific account for which the 

purchase is being made at such broker-dealer.”20  Similarly, the Proposal to Amend CAT, if adopted, 

would require Industry Members (i.e., any member of a national securities exchange or national securities 

association) to report to the consolidated audit trail “buy to cover” information, which would be collected 

pursuant to Regulation SHO through Proposed Rule 205. 

* * * 

Authors: 

Jonathan S. Adler 

Josh La Grange 

Nathan M. Erickson 

This memorandum is not intended to provide legal advice, and no legal or business decision should be 

based on its contents. If you have any questions about the contents of this memorandum, please call your 

regular Fried Frank contact or an attorney listed below: 

                                                      

19  For example, the Proposing Release states that “it is not uncommon for there to be only one large short seller in 

an equity security, and under such circumstances, sophisticated traders may be able to link individual short 

sellers to their short positions reported on Proposed Form SHO through public statements, social media posts, or 

even rumors” and that, using Threshold A as a benchmark, “the Commission estimates that 32% of reportable 

equity securities would have only one reporting Manager.”  See Proposing Release at Section IV. 

20  See Proposing Release at Section V. 
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