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Renewed Regulatory Focus on Short Sale and 
Swap Position Reporting.  

When the Dodd–Frank Wall Street Reform and Consumer Protection Act (“Dodd-Frank” or, the “Act”) was 

passed in 2010, many commentators focused on the breadth of the legislation.  Yet one of the 

underappreciated aspects of Dodd-Frank was the extent to which it passed responsibility for a large 

number of rulemakings and studies back to the Securities and Exchange Commission (the “SEC” or,  the 

“Commission”) and the Staff of its various divisions.  While many of these rulemakings, as well as several 

studies that the Act required the Commission to undertake, have generated a great deal of sustained 

interest over time as the Commission has completed those projects, the Commission has yet to complete 

all of its required work.  One such required rulemaking under Dodd-Frank, which has recently begun to 

garner more widespread attention, directed the Commission to expand the current investment  pos it ion 

reporting required under Section 13(f) of the Securities Exchange Act of 1934, as amended (the 

“Exchange Act”), to include short sale positions.   

That required rulemaking, which can be found in Dodd-Frank Section 929X, amended Exchange Act 

Section 13(f) to require the Commission to “prescribe rules providing for the public disclosure of the name 

of the issuer and the title, class, CUSIP number, aggregate amount of the number of short sales of each 

security, and any additional information determined by the Commission following the end of the report ing 

period,” with the further direction that, “[a]t a minimum, such public disclosure shall occur every  month.”1  

While this provision has been part of existing law for more than ten years, the Commission has never 

acted on it.  Recent events, however, including Congressional hearings related to the volatility of t rading 

in GameStop, Inc. (“GameStop”),2 and the unraveling of Archegos Capital Management,3 have brought 

renewed focus to Section 929X.  Moreover, what was once a long list of mandatory SEC rulemakings 

required by Dodd-Frank has become a much shorter list, with Section 929X remaining as one of only 

                                              

1   See Dodd–Frank Wall Street Reform and Consumer Protection Act Section 929X(a) (codif ied as amended at 15 

U.S.C. §78m(f)(2) (2012)).  

2  See Memorandum, Financial Services Committee, Majority Staff, May 6, 2021 Full Committee Hearing Entitled, 

“Game Stopped?  Who Wins and Loses When Short Sellers, Social Media, and Retail Investors Collide, Pt. III?” 

(May 3, 2021), available at https://f inancialservices.house.gov/uploadedfiles/hhrg-117-ba00-20210506-

sd002.pdf. 

3   See Matthew  Goldstein, Archegos Left a Sparse Paper Trail for a $10 Billion Firm, N.Y. Times (Apr. 12, 2021), 

available at https://w ww.nytimes.com/2021/04/12/business/archegos-capital-management-sec.html.  

https://www.friedfrank.com
https://financialservices.house.gov/uploadedfiles/hhrg-117-ba00-20210506-sd002.pdf
https://financialservices.house.gov/uploadedfiles/hhrg-117-ba00-20210506-sd002.pdf
https://www.nytimes.com/2021/04/12/business/archegos-capital-management-sec.html
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three mandatory rulemakings for which the Commission has yet to put forth a rulemaking proposal.4  And, 

while the SEC’s unified regulatory agenda has during several recent periods indicated that the SEC’s 

Division of Trading and Markets was “considering recommending that the Commission propose rules  to 

implement section 929X(a) of the Dodd-Frank Act,” such consideration had been characterized as a 

“Long-Term Action” until the most recently released agenda, issued on June 11, 2021, which changed its 

status to the “Proposed Rule Stage,” with a targeted Notice of Proposed Rule-Making by November 

2021.5   

These recent events highlight and underscore the likelihood that the SEC will introduce rulemaking 

concerning short sale position disclosure for institutional investment managers in the near future.        

Recent SEC Efforts to Amend Rule 13f-1 

After many years in which the current reporting requirements of Rule 13f-1 had gone unchanged, on July  

10, 2020, the Commission issued a proposed rulemaking to adjust upward the report ing thresholds for  

Exchange Act Section 13(f) reporting.6  That proposal was met with significant pushback from 

commenters, and was ultimately abandoned by the Commission.  At the time of the proposal, the SEC 

acknowledged in a footnote that they had previously “received petitions for rulemakings regarding other 

aspects of Form 13F,” including one cited proposal asking the Commission to “consider requiring periodic 

public disclosure of short-sale activities of managers on Form 13F.”7  At that time, however, the 

Commission said that they believed that “it is appropriate to propose changes to the scope of managers  

required to file reports on Form 13F before considering other potential amendments to the Form.”8 

                                              

4  The SEC has published on its w ebsite a status report on its efforts to implement the mandatory rulemakings 

required of the Commission under Dodd-Frank.  See Implementing the Dodd-Frank Wall Street Reform and 

Consumer Protection Act, available at https://w w w .sec.gov/spotlight/dodd-frank.shtml.  To date, the SEC has 

adopted f inal rules for 67 mandatory rulemakings required under the Act.  An additional eight mandatory 

rulemakings have been proposed and are aw aiting action, leaving a total of only three mandatory rulemakings 

yet to see a rulemaking proposal.  Of these three, Section 929X is one, w ith the remaining tw o relating to stress 

tests and regulations for the Office of Investor Advocate. 

5  See Press Release 2021-99, SEC Announces Annual Regulatory Agenda (June 11, 2021), available at 

https://www.sec.gov/news/press-release/2021-99?utm_medium=email&utm_source=govdelivery (noting that the 

“notable proposed and f inal SEC rulemaking areas” in the Spring 2021 Unif ied Agenda of Regulatory and 

Deregulatory Actions, includes “short sale disclosure, securities-based sw aps ow nership, and the stock loan 

market,” and “[u]nfinished w ork directed by the Dodd-Frank Wall Street Reform and Consumer Protection Act of 

2010, including, among other things, securities-based sw aps and related rules…”).  The specif ic agenda item 

regarding Dodd-Frank Section 929X can be found at Regulation Identif ier Number 3235-AM34, available at 

https://w w w .reginfo.gov/public/do/eAgendaView Rule?pubId=202104&RIN=3235-AM34.  Prior to the Spring 2021 

Agenda, the SEC’s Spring and Fall agendas for the years 2018 through 2020 had each included an entry for the 

Division of Trading and Markets titled “Short Sale Disclosure Reforms.”   In each such instance, the abstract read, 

“The Division is considering recommending that the Commission propose rules to implement section 929X(a) of 

the Dodd-Frank Act,” w ith the “Agenda Stage of Rulemaking” falling into the category of “Long-Term Actions,” 

w ith no specif ied time frame for proposing a rule.   

6   See Fried Frank, SEC Issues Rulemaking Proposal to Increase the Rule 13f-1 Reporting Threshold to $3.5 

Billion and Revise SEC Form 13F (July 24, 2020), available at https://w w w.friedfrank.com/siteFiles/Publications/ 

FFTOCProposedRulemakingConcerning13fReporting072420201.pdf .  

7   See Proposed Rulemaking, “Reporting Threshold for Institutional Investment Managers,” Exchange Act Rel. No. 

89290 (July 10, 2020) at fn.28, available at https://w ww.sec.gov/rules/proposed/2020/34-89290.pdf.   

8  See id. 

https://www.sec.gov/spotlight/dodd-frank.shtml
https://www.sec.gov/news/press-release/2021-99?utm_medium=email&utm_source=govdelivery
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202104&RIN=3235-AM34
https://www.friedfrank.com/siteFiles/Publications/FFTOCProposedRulemakingConcerning13fReporting072420201.pdf
https://www.friedfrank.com/siteFiles/Publications/FFTOCProposedRulemakingConcerning13fReporting072420201.pdf
https://www.sec.gov/rules/proposed/2020/34-89290.pdf
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Among the critics of the SEC’s July 2020 13(f) proposal were Senators Tammy Baldwin (D-WI), Sherrod 

Brown (D-OH), Jack Reed (D-RI), and Chris Van Hollen (D-MD), who co-signed an October 22, 2020 

letter to then SEC Chair Jay Clayton that called on the SEC to “Withdraw Proposal that Undermines 

Transparency.”  The Senators noted that, “While proposing an unprecedented 3,400% increase in the 

Form 13F reporting threshold, the Commission ignores several ways to improve transparency and provide 

more information to investors and market participants.  For example, the Commission fails to 

acknowledge the required rulemaking under Section 929X of the Dodd-Frank Wall Street Reform and 

Consumer Protection Act of 2010 (Wall Street Reform Act), which directed the Commissio n to require 

Form 13F filers to report short sales each month.”9  Chair Clayton subsequently acknowledged during 

questioning before the Senate Banking Committee in November 2020 that the Commission was 

abandoning this proposal,10 and Congressional calls for the SEC to take up its required rulemaking under 

Dodd-Frank Section 929X appeared temporarily to have lost any momentum heading into a change in 

administrations.  

Renewed Congressional and SEC Focus on 929X and Short Sale Reporting Legislation 

With the new administration, and recent events concerning trading in GameStop and the losses suffered 

by Archegos Capital, Congressional and Commission focus appears to have shifted back towards 

expanding the scope of reporting obligations under Section 13(f).  

Congressional calls for action began shortly after the change in administration, and were initially 

prompted by interest in the volatility around trading in GameStop.  For example, on January 29, 2021, 

Senator Elizabeth Warren (D-MA) sent a letter to SEC Commissioner (and then Acting Chair) Lee asking 

a number of pointed questions about the SEC’s response to volatility in the trading of GameStop. 11  In a 

February 25, 2021 response letter later made public by Senator Warren, then Chair Lee wrote, “I believe 

the Commission should consider requiring increased disclosure of short -selling to regulators and the 

general public as well as completion of the Dodd-Frank mandate for a rule under Section 929X of Dodd-

Frank.”12 

Subsequently, on March 17, 2021, the House Financial Services Committee (“HFSC”) held the second of 

three hearings on trading in the securities of GameStop, titled, “Game Stopped?  Who Wins and Loses 

When Short Sellers, Social Media, and Retail Investors Collide, Part II.”  In a memorandum released prior 

to the hearing, the HFSC Majority Staff took up the baton from then Acting SEC Chair Lee’s February 25, 

2021 letter by noting the fact that the Commission had yet to undertake any action with respect to Section 

                                              

9   See Letter to SEC Chair Jay Clayton from Senators Baldw in, Brow n, Reed and Van-Hollen (Oct. 21, 2020), 

available at https://w ww.banking.senate.gov/imo/media/doc/Ltr_to_Chair_Clayton_Form13F_10212020.pdf . 

10   See Hearing Testimony, Senate Committee on Banking, Housing and Urban Affairs, Oversight of the Securities 

and Exchange Commission at 1:48:33 (Nov. 17, 2020), available at https://w ww.banking.senate.gov 

/hearings/10/23/2020/oversight-of-the-securities-and-exchange-commission. 

11   See Letter from Senator Elizabeth Warren to SEC Acting Chair Alison Herren Lee (Jan. 29, 2021), available at 

https://w ww.warren.senate.gov/imo/media/doc/01.29.2021%20Letter%20from%20Senator%20Warren%20to%20 

Acting%20Chair%20Lee.pdf .   

12   See Letter from Acting SEC Chair Lee to Senator Elizabeth Warren, (Feb. 25, 2021), available at 

https://w w w .w arren.senate.gov/imo/media/doc/Warren%20-%20GameStop%20-

%20ES159891%20Response.pdf?pdf .  While the language inserted by Dodd-Frank into Section 13(f) can be 

read to require such a rulemaking, then Acting Chair Lee’s description of the rulemaking as  a “mandate” is 

notable, and w ould presage comments about the same topic made later by Chair Gary Gensler.  See infra. 

https://www.banking.senate.gov/imo/media/doc/Ltr_to_Chair_Clayton_Form13F_10212020.pdf
https://www.banking.senate.gov/hearings/10/23/2020/oversight-of-the-securities-and-exchange-commission
https://www.banking.senate.gov/hearings/10/23/2020/oversight-of-the-securities-and-exchange-commission
https://www.warren.senate.gov/imo/media/doc/01.29.2021%20Letter%20from%20Senator%20Warren%20to%20Acting%20Chair%20Lee.pdf
https://www.warren.senate.gov/imo/media/doc/01.29.2021%20Letter%20from%20Senator%20Warren%20to%20Acting%20Chair%20Lee.pdf
https://www.warren.senate.gov/imo/media/doc/Warren%20-%20GameStop%20-%20ES159891%20Response.pdf?pdf
https://www.warren.senate.gov/imo/media/doc/Warren%20-%20GameStop%20-%20ES159891%20Response.pdf?pdf
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929X.13  Specifically, the HFSC Majority Staff noted that “929X(a) of the Dodd-Frank Wall Street Reform 

and Consumer Protection Act (Dodd-Frank) requires the Commission to ‘...prescribe rules providing for 

the public disclosure of the name of the issuer and the title, class, CUSIP number, aggregate amo unt of 

the number of short sales of each security, and any additional information determined by the Commission 

following the end of the reporting period.’”  The HFSC Majority Staff memorandum then went  on to note 

that “The SEC has not engaged in this rulemaking to date.”14 

Perhaps motivated by the lack of engagement by the Commission on the issue to date, on May 3, 2021,  

the HFSC released for discussion several bills in connection with their third GameStop-related hearing,  

which was held on May 6, 2021.15  While none of these bills have yet to be sponsored or formally 

introduced, one of the noticed draft bills, titled “Capital Markets Engagement and Transparency Act of 

2021,” proposes modifying Exchange Act Section 13(f) to:  

 Redefine the scope of Section 13(f) to apply to “covered securities,” a new defined term which 

would expand the current coverage from any equity security of a class described in Exchange Act 

Section 13(d)(1) to also include any “direct or indirect short interest or position in an equity 

security,” as well as any “direct or indirect derivative interest or position in an equity security”; 

 Increase the frequency of Section 13(f) reporting by requiring Form 13F reports to be filed “not 

later than 5 business days after the end of each month with the Commission in such form as the 

Commission may prescribe by rule”; 

 Require the Commission to “conduct a study to evaluate the standards and criteria used to 

determine whether confidential treatment shall apply” to Form 13F reports filed by institutiona l 

investment managers; and 

 Require the Commission, within two years of the enactment of the proposed Act, to “issue rules to 

improve the transparency of equity ownership positions by reducing the use of confidential 

treatment” for positions required to be reported on Form 13F, including by limiting “the duration of 

                                              

13   Memorandum, Financial Services Committee, Majority Staff, March 17, 2021 Full Committee Hearing Entitled, 

“Game Stopped?  Who Wins and Loses When Short Sellers, Social Media, and Retail Investors Collide, Pt. II?” 

(Mar. 15, 2021), available at https://f inancialservices.house.gov/uploadedfiles/hhrg-117-ba00-20210317-

sd002.pdf. 

14  See id.  Although the Majority HFSC Staff referenced Dodd-Frank Section 929X in its Committee Memorandum 

in advance of this hearing, the testimony during this second GameStop hearing did not address Exchange Act 

Section 13(f) in detail.  The one exception came in the form of testimony from Michael Blaugrund, the Chief 

Operating Officer of the New  York Stock Exchange (“NYSE”), w ho noted that NYSE sits “at the nexus of 

investors and issuers” and that, based on dialogue betw een representatives of both groups, NYSE believes that 

“the SEC should consider shortening the delay for 13(f) reporting … and consider mechanisms … that enable 

direct disclosures to corporate issuers w hen a reportable position is established or fully divested.”  See Prepared 

Testimony of Michael Blaugrund, available at https://f inancialservices.house.gov/uploadedfiles/hhrg-117-ba00-

w state-blaugrundm-20210317.pdf.  

15  See supra n.2 at p.6 (describing draft discussion legislation titled “H.R.____, to amend the Securities Exchange 

Act of 1934 to modernize reporting requirements under section 13(f) of such Act, and for other purposes: this 

discussion draft w ould shorten the reporting period for 13-F disclosures from quarterly to monthly and require the 

disclosure of short positions and certain derivatives”).  A copy of the draft legislation can be found on the HFSC’s 

w ebsite at https://f inancialservices.house.gov/calendar/eventsingle.aspx?EventID=407748.  

https://financialservices.house.gov/uploadedfiles/hhrg-117-ba00-20210317-sd002.pdf
https://financialservices.house.gov/uploadedfiles/hhrg-117-ba00-20210317-sd002.pdf
https://financialservices.house.gov/uploadedfiles/hhrg-117-ba00-wstate-blaugrundm-20210317.pdf
https://financialservices.house.gov/uploadedfiles/hhrg-117-ba00-wstate-blaugrundm-20210317.pdf
https://financialservices.house.gov/calendar/eventsingle.aspx?EventID=407748
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such confidential treatment” and “the number or types of securities for which such treatment 

applies.”16 

Whether or not spurred to speak to the issue by this draft legislation, SEC Chair Gens ler subsequently 

addressed the possibility of future rulemaking in his prepared testimony before the HFSC in the May 2021 

GameStop-related hearings.  In that testimony, Chair Gensler wrote, “While FINRA and the exchanges 

currently publish or make available certain short sale data, Congress directed the SEC under the Dodd -

Frank Act to publish rules on monthly aggregate short sale disclosures.  In addition, Dodd-Frank provided 

authority to the SEC to increase transparency in the stock loan market.  I’ve directed SEC Staff to prepare 

recommendations for the Commission’s consideration on these issues.”17 

Similarly, when Chair Gensler was asked by Representative Alma Adams (D-NC) if he thought Form 13F 

filings should be expanded to include derivatives, Chair Gensler replied, “I do think that Congress 

anticipated this by giving authority to the SEC to do that.  I think these derivatives are what’s known in this 

case [Archegos] as total return swaps, being included in those filings would be positive.  I can’t speak on 

behalf of the Commission…but I’ve asked Staff to prepare recommendations to the five-member 

Commission to use that authority that the SEC has.  I also think that there might be other updates that we 

should do beyond just derivatives as well.”18 

Similarly, when Chair Gensler was asked by Representative William Timmons (R-SC) if he believes that it 

is necessary for short sellers to disclose their short positions on Form 13F filings,  and whether such a 

requirement could lead to regulatory overreach, Chair Gensler replied, “Congress anticipated and gave 

authorities to the SEC to, on a monthly basis, require aggregate information in the short -selling market.   

FINRA […] already publishes some information on a bi-weekly basis.19  I think that transparency is 

positive to markets, and I’ve asked Staff to put forward recommendations to our five-member 

Commission.  It was actually a mandate from Congress.  It wasn’t a ‘may,’ it was a ‘shall.’  So, we’re 

going to lean in and follow Congress’s mandate from 12 years ago.”20 

                                              

16   See H.R.____, the “Capital Markets Engagement and Transparency Act of 2021,” available at 

https://f inancialservices.house.gov/uploadedfiles/5.06.2021_bills-117pih-disclosures.pdf .  An earlier report from 

the SEC’s Office of Inspector General had similarly raised issues w ith the agency’s process for granting or 

denying confidential treatment requests, f inding that the SEC’s Division of Investment Management had on some 

occasions “not rendered a f inal decision on a timely basis, thus affording certain f ilers de facto confidential 

treatment of their 13F reports.”  See Report of the SEC’s Office of Inspector General, Off ice of Audits, Review of 

the SEC’s Section 13(f) Reporting Requirements , (Sept. 27, 2010), available at 

https://w ww.sec.gov/about/off ices/oig/reports/audits/2010/480.pdf. 

17  See Chair Gary Gensler, Testimony Before the House Committee on Financial Services (May 6, 2021), available 

at https://w w w .sec.gov/new s/testimony/gensler-testimony-20210505.  Chair Gensler’s remarks left open the 

possibility that the Commission could address short sale reporting through rulemaking directed at the standards 

of beneficial ow nership under Exchange Act Sections 13(d) and 16, and the rules promulgated thereunder.   

18   See Webcast of hearing beginning at 3:29:00, available at https://f inancialservices.house.gov/calendar/ 

eventsingle.aspx?EventID=407748. 

19   FINRA, answ ering its ow n calls to expand upon its short position requirements, recently published a notice of 

proposed rulemaking to increase the frequency of this required reporting.  See Regulatory Notice 21-19, FINRA 

Requests Comment on Short Interest Position Reporting Enhancements and Other Changes Related to Short 

Sale Reporting, available at https://w ww.finra.org/rules-guidance/notices/21-19.  

20  See Webcast of hearing beginning at 3:45:37, available at https://f inancialservices.house.gov/calendar/ 

eventsingle.aspx?EventID=407748.  

https://financialservices.house.gov/uploadedfiles/5.06.2021_bills-117pih-disclosures.pdf
https://www.sec.gov/about/offices/oig/reports/audits/2010/480.pdf
https://www.sec.gov/news/testimony/gensler-testimony-20210505
https://financialservices.house.gov/calendar/eventsingle.aspx?EventID=407748
https://financialservices.house.gov/calendar/eventsingle.aspx?EventID=407748
https://www.finra.org/rules-guidance/notices/21-19
https://financialservices.house.gov/calendar/eventsingle.aspx?EventID=407748
https://financialservices.house.gov/calendar/eventsingle.aspx?EventID=407748
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Possible Expansion of Swap Reporting Under Exchange Act Sections 13(d) and 16 

As with possible regulatory activity in the context of Exchange Act Section 13(f), recent Commission 

actions suggest that the SEC may also be interested in revising the definition of beneficial ownership for 

purposes of Exchange Act Sections 13(d) and 16 in order to expand the scope of reporting required 

under those provisions to cover additional types of swap positions.21 

For example, Chair Gensler remarked in his prepared testimony for the most recent GameStop hearings 

that, “[u]nder Dodd-Frank, Congress gave the SEC rulemaking authority to extend beneficial ownership 

reporting requirements to total return swaps and other security-based swaps.”22  As with Dodd-Frank’s 

direction to the SEC concerning monthly aggregate short sale disclosures, Chair Gensler noted that  he 

had directed the SEC Staff to “consider recommendations for the Commission about whether to inc lude 

total return swaps and other security-based swaps under new disclosure requirements, and if so how.” 23  

Similarly, when asked by Representative Anthony Gonzales (R-OH) during the recent GameStop 

hearings whether greater than 5% beneficial ownership reporting should be “triggered instead by 

exposure, as opposed to outright ownership,” and whether that would have solved the problems that 

arose with Archegos, Chair Gensler replied, “I think you raised a very good point.  Congress ant icipated 

this and in reforms passed 12 years ago [in] the Dodd-Frank Act […] gave authority to the SEC with 

certain conditions, with authority to bring what’s called security-based swaps into these regimes, this  five 

and ten percent disclosure.  I’ve asked Staff to try to prepare recommendations for the full commission.   I 

think this Archegos circumstance where this family office had well in excess of those numbers  shows 

some of the market-based and systemic-based reasons why, even if they didn’t have the vote,  i t  was an 

important set of exposures.”24 

Chair Gensler’s comments have been borne out by the Commission’s recently released regulatory 

agenda, which separately introduced for the first time an entry titled “Disclosure Regarding Benefic ial 

                                              

21  Dodd-Frank Section 929X is separate from and in addition to Dodd-Frank Section 766, w hich added to the 

Exchange Act Section 13(o), w hich provides that, for purposes of Exchange Act Section 13 and 16, “a person 

shall be deemed to acquire beneficial ow nership of an equity security based on the purchase or sale of a 

security-based sw ap, only to the extent that the Commission, by rule, determines after consultation w ith the 

prudential regulators and the Secretary of the Treasury, that the purchase or sale of the security -based sw ap, or 

class of security-based sw ap, provides incidents of ow nership comparable to direct ow nership of the equity 

security, and that it is necessary to achieve the purposes of this section that the purchase or sale of the security -

based sw aps, or class of security-based sw ap, be deemed the acquisition of beneficial ow nership of the equity 

security.”  See Exchange Act Section 13(o).  In connection w ith Section 766, the SEC on June 8, 2011 readopted 

w ithout change parts of Exchange Act Rules 13d-3 and 16a-1 in order to “preserve the application of [the SEC’s] 

beneficial ow nership rules to persons w ho purchase or sell security -based sw aps after the effective date of 

Section 13(o).” See “Beneficial Ow nership Reporting Requirements and Security -Based Sw aps,” Exchange Act 

Rel. No. 64628 (June 8, 2011).  At that time, the SEC said that, although this rulemaking w as “only intended to 

preserve the existing application of the beneficial ow nership rules as they relate to security -based sw aps, our 

staff is engaged in a separate project to develop proposals to modernize reporting under Exchange Act Sections 

13(d) and 13(g).”  Although that comment w as made more than 10 years ago, such a proposal has to date not 

come to fruition. 

22  See Chair Gary Gensler, Testimony Before the House Committee on Financial Services (May 6, 2021), available 

at https://w ww.sec.gov/news/testimony/gensler-testimony-20210505.   

23   Id. 

24  See Webcast of Hearing beginning at 3:04:00, available at https://f inancialservices.house.gov/calendar/ 

eventsingle.aspx?EventID=407748.   

https://www.sec.gov/news/testimony/gensler-testimony-20210505
https://financialservices.house.gov/calendar/eventsingle.aspx?EventID=407748
https://financialservices.house.gov/calendar/eventsingle.aspx?EventID=407748
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Ownership and Swaps.”25  Pursuant to this agenda item, the Division of Corporation Finance and the 

Division of Trading and Markets have been identified as “considering recommending that the Commission 

propose amendments to enhance market transparency, including disclosure related to beneficial 

ownership of interests in security-based swaps.”26  While the Commission has yet to provide any detailed 

gloss on the form of this separate agenda item, it is possible, and probably likely, that any proposed 

rulemaking in this space will serve as a complement to proposed legislation under 929X.      

Anticipated Developments 

Given the direction given to the Commission in the language of Section 929X, its place on the diminishing 

list of SEC rulemakings required by Dodd-Frank that have not yet been acted upon, the focus on 

expanding short position disclosure in recent Congressional hearings (whether through changes to 

Section 13(f) reporting or the expansion of beneficial ownership reporting), and the recent statements  of 

SEC Chair Gensler (referring to the required rulemaking as a “mandate,” noting that he had directed 

Commission Staff to put forward recommendations, and remarking that the Commission is going to “lean 

in” to this issue), some form of rulemaking to require institutional investment managers to disclose 

additional information regarding their short positions should be expected.  Whether such a rulemaking will 

mirror the concerns of the draft discussion bill drafted by the Majority Staff of the HFSC remains t o be 

seen, but that draft stands as a marker that may have some influence on the Commission Staff’s thinking.   

Any proposed rulemaking by the SEC will be subject to a notice and comment period, and parties who will 

be impacted by any resulting legislation are well advised to consider in advance any potent ial concerns 

that such legislation might raise for their business, and to assess whether such concerns should be raised 

with the Commission, whether in advance of, or in connection with, a formal notice and comment period.27 

* * * 

                                              

25   The targeted date for a Notice of Proposed Rulemaking on this subject is April 2022.  See Spring 2021 Unif ied 

Agenda of Regulatory and Deregulatory Actions at Regulatory Identif ier Number 3235-AM93, available at 

https://w ww.reginfo.gov/public/do/eAgendaView Rule?pubId=202104&RIN=3235-AM93. 

26  See id. 

27  The Managed Funds Association has in the past advocated that, if  any rulemaking is adopted under 929X, the 

SEC should interpret the provision to require only “aggregate” short position reporting on an issuer -by-issuer 

basis (as opposed to an institutional investor-by-institutional investor based reporting as currently required for 

long positions under 13(f)).  See Letter from the Managed Funds Association to James A. Brigagliano, Deputy 

Director, SEC Division of Trading & Markets (Feb.  7, 2011), available at http://w w w .sec.gov/comments/df -title-

ix/short-sale-disclosure/shortsaledisclosure-26.pdf.  Whether that position w ill prevail w ill be the subject of debate 

should any proposed rulemaking be issued.  Compare e.g., Letter from NYSE to Brent J. Fields, Secretary, SEC, 

Petition for Rulemaking Pursuant to Sections 10 and 13(f) of the Securities Exchange Act of 1934  (Oct. 7, 2015), 

available at https://w ww.sec.gov/rules/petitions/2015/petn4-689.pdf. 

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202104&RIN=3235-AM93
http://www.sec.gov/comments/df-title-ix/short-sale-disclosure/shortsaledisclosure-26.pdf
http://www.sec.gov/comments/df-title-ix/short-sale-disclosure/shortsaledisclosure-26.pdf
https://www.sec.gov/rules/petitions/2015/petn4-689.pdf
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