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Client Alert: Availability of CARES Act Small 
Business Loans 

Commencing on April 3, 2020, lenders participating in the U.S. Small Business Administration’s (“SBA”) 

Paycheck Protection Program (the “Program”) established by Congress in the Coronavirus Aid, Relief, 

and Economic Security Act (the “CARES Act”) may begin accepting loan applications from qualified small 

businesses (including certain not-for-profit organizations). It is expected that there will be significant 

demand for such loans, since the CARES Act provides that in addition to a low interest rate, the loans are 

forgivable under certain circumstances. The Program is capped by the CARES Act at $349 billion, and 

loans are to be made first-come, first-served; thus, qualified businesses should submit applications as 

soon as feasible. 

While the Program is limited to qualified small businesses, mid-size or larger real estate companies may 

wish to inform their tenants, borrowers, vendors and other counterparties of the opportunity of such loans 

as a means of mitigating payment or performance defaults. 

How, when and where to apply: 

1. Eligible businesses can apply for a loan using this application. 

2. Loans are not made by SBA. Rather, loans will be made by any participating SBA 7(a) lender or 

through any federally-insured depository institution, federally-insured credit union and Farm 

Credit System institution that is participating. A link to the 100 most active SBA 7(a) lenders can 

be found here. 

3. Lenders may begin to process loan applications as soon as April 3, 2020. However, certain 

lenders are still reviewing guidance from SBA and have not yet accepted applications. Other 

lenders are prioritizing applicants with whom they have existing relationships. 

4. The Program will be available until June 30, 2020 or until the $349 billion cap is reached. 

5. To process applications, lenders will require 2019 annual financials, the most recent quarterly 

federal income tax return and documentation reflecting payroll, mortgage, rent and utility 

payments. 

6. Applicants will be required to self-certify as to their eligibility for the loan. 

Those eligible to receive a loan: 

1. Generally, loans are available to small businesses in the United States that have no more than 

500 employees and do not have average annual receipts exceeding the thresholds for their 

https://www.friedfrank.com
https://home.treasury.gov/system/files/136/Paycheck-Protection-Program-Application-3-30-2020-v3.pdf
https://www.sba.gov/article/2020/mar/02/100-most-active-sba-7a-lenders
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particular industry set forth by the SBA here. There are certain businesses that are ineligible for 

SBA loans, a list of which can be found here and in Chapter 2 of the SBA’s Standard Operating 

Procedures for Lender and Development Company Loan Programs (including PPP), which can 

be found here.1 SBA’s regulations seem to be generally intended to limit applications to the 

underlying operating business (e.g., the tenant or the operator of a facility), as opposed to the 

developers and landlords that own real estate. Accordingly, the appropriate applicant should be 

considered following a review of such rules. 

2. Importantly, under SBA’s current regulations, the number of employees or average annual 

receipts of a business are aggregated with the employees and average annual receipts of its 

affiliates. Affiliation is, except as noted below, determined fairly broadly by the SBA, including 

extent of control, ownership of more than 50% of beneficial interests and commonality of 

management. The SBA’s detailed guide of its affiliation rules, containing specific examples, can 

be found here, and a memo summarizing such rules prepared by Fried Frank can be found here. 

Since the affiliate rules appear to conflict with the goal of the CARES Act to quickly inject liquidity 

to a broad array of small businesses and not-for-profit companies, it is possible that SBA will 

issue guidance loosening their applicability to the Program. Prior to the issuance of such 

guidance, firms that own or control portfolios of companies and/or properties that are not in the 

exempt categories noted below should consult the existing affiliate rules. 

3. The CARES Act provides certain exceptions to the eligibility rules: 

 Businesses in the hotel and food service industry with not more than 500 employees per 

physical location of the business that are assigned a North American Industry Classification 

System (NAICS) code beginning with 72 (i.e., the accommodation and food services sector, 

including lodging and/or preparing meals, snacks and beverages for immediate consumption) 

 The affiliate aggregation rules referenced above are waived for (1) hotel and food service 

businesses referenced in the immediately preceding bullet; (2) franchises in SBA’s Franchise 

Directory; and (3) businesses that receive financial assistance from small business 

investment companies licensed by the SBA. 

 Businesses are not required to demonstrate inability to obtain credit from non-Federal 

sources. 

Terms of the loans and loan forgiveness: 

1. The term of the loan is two years, and the interest rate is 1.00%, fixed. All payments will be 

deferred for six months (though interest will accrue over this period). Loans are being made on a 

first-come, first-served, basis. 

2. The loans are capped at the lesser of (x) 2.5x the applicant’s average monthly payroll costs and 

(y) $10 million. 

3. The applicant is not required to provide collateral or a guaranty to the lender. 

                                                      

1  The Interim Final Rule released by SBA on April 2, 2020 clarifies that nonprofits organization authorized under 

the CARES Act are eligible borrowers, notwithstanding that they are included on the list of exempt businesses. 

https://www.sba.gov/sites/default/files/2019-08/SBA%20Table%20of%20Size%20Standards_Effective%20Aug%2019,%202019.pdf
https://ecfr.io/Title-13/se13.1.120_1110
https://www.sba.gov/sites/default/files/2019-02/SOP%2050%2010%205%28K%29%20FINAL%202.15.19%20SECURED%20copy%20paste.pdf
https://www.sba.gov/sites/default/files/2018-07/2018-07-13%20AFFILIATION%20GUIDE_Updated%20(1).pdf
https://www.friedfrank.com/siteFiles/Publications/FFTOCSBAUpdateandAffiliationRulesAnalysis04042020.pdf
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4. Proceeds from the loan can be used for the following purposes: (i) permitted payroll costs, which 

include salaries (not to exceed $100,000 for any individual employee), benefits and paid sick or 

medical leave for employees, (ii) insurance premiums, (iii) mortgage and rent and (iv) utility 

payments. However, at least 75% of the loan proceeds must be limited to permitted payroll costs. 

5. Businesses will be eligible for loan forgiveness as long as the proceeds are used only for the 

permitted purposes (see above). However, the amount of forgiveness will be reduced by (i) the 

percentage of full-time equivalent employees laid off during the eight weeks after the loan was 

made and (ii) the amounts by which the business, for any employee that in 2019 earned less than 

$100,000 on an annualized basis, reduced the employee’s salary or wage by more than 25%. If 

the applicant made any reductions in employee headcount or decreases in salaries and wages 

between February 15, 2020 and April 26, 2020, to the extent the company reverses them by June 

30, 2020, there will not be a reduction on this basis in the forgiveness amount. If a loan is 

forgiven, the amount of the loan is not deemed to be taxable income. 

Other considerations to the Program: 

1. While businesses may also be eligible to apply for an Economic Injury Disaster Loan (an “EIDL”), 

the CARES Act prevents a borrower from receiving an EIDL and a loan through the Program for 

the same purpose. 

2. Certain employers who may be entitled to receive certain federal refundable tax credits against 

payroll taxes may not be eligible for such tax credits if they are the borrower of a loan under the 

Program. Additionally, certain employers who may be entitled to defer the employer portion of the 

Social Security tax that would be due in 2020 would not be eligible for such tax deferral if they are 

the borrower of a loan under the Program that is forgiven. 

* * * 
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This memorandum is not intended to provide legal advice, and no legal or business decision should be 

based on its contents. If you have any questions about the contents of this memorandum, please call your 

regular Fried Frank contact or an attorney listed below: 

Contacts and COVID-19 Task Force Co-Heads: 

Suzanne deVries Decker +1.212.859.8351 suzanne.decker@friedfrank.com 

Michael T. Gershberg +1.202.639.7085 michael.gershberg@friedfrank.com 

Tal J. Golomb +1.212.859.8619 tal.golomb@friedfrank.com 

Carol E. Rosenthal +1.212.859.8495 carol.rosenthal@friedfrank.com  

Steven M. Witzel (Co-Head) +1.212.859.8592 steven.witzel@friedfrank.com 

Gail Weinstein (Co-Head) +1.212.859.8031 gail.weinstein@friedfrank.com 

Jennifer A. Yashar (Co-Head) +1.212.859.8410 jennifer.yashar@friedfrank.com 

Joshua D. Roth (Co-Head) +1.212.859.8035 joshua.roth@friedfrank.com 
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