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Sun Capital Update: Successor Investment 
Funds Not Members of an ERISA Controlled 
Group 

On November 22nd, the U.S. Court of Appeals for the First Circuit published its latest decision in the Sun 

Capital litigation—a long-running dispute over whether a multiemployer pension fund to which a struggling 

company contributes can look to private equity fund owners to satisfy the company’s withdrawal liability 

under ERISA. Please see our previous Client Memoranda, “First Circuit Concludes Private Equity Fund 

Can Be Liable for Pension Obligations of Portfolio Company,” and “District Court Concludes Private 

Equity Fund Is Liable for Pension Obligations of Its Portfolio Company” for a more in-depth discussion of 

the regulatory background and the facts and procedural history of Sun Capital.  Although this decision 

does not address one of the core conclusions of the initial Sun Capital decision (whether a private equity 

fund can be regarded as engaged in a “trade or business” for ERISA purposes), it does offer some relief 

for funds that may, from time to time, make investments side by side with unaffiliated funds or with non-

parallel funds (such as predecessor/successor funds) that are sponsored by the same sponsor or 

affiliated sponsors. 

As covered in our prior memoranda, ERISA controlled group liability generally applies where trades or 

business are under 80% or more common control. In Sun Capital, neither Sun Capital III, LP, nor Sun 

Capital IV, LP (together with Sun Capital III, the “Funds”), each of which was an investor in the Scott 

Brass portfolio company, by itself held the minimum 80% equity ownership necessary to establish a 

parent-subsidiary controlled group under ERISA.  Together, however, they held 100%. At issue was 

whether the Funds had formed an implied “partnership-in-fact” that could be considered part of the same 

ERISA controlled group as Scott Brass (and therefore liable for its pension funding obligations).  For the 

reasons discussed below, the First Circuit held that the Funds had not created a partnership-in-fact. 

Importantly, this decision deals with a fact pattern involving multiple investment funds that were 

sponsored by the same private equity sponsor but that did not necessarily invest in parallel with each 

other.  As was the case following the prior Sun Capital decisions, parallel fund entities of the same 

investment fund family (in this case, the Sun Capital Partners III parallel funds, but not the Sun Capital 

Partners III funds together with the Sun Capital Partners IV funds) remain at risk of being treated as one 

entity for purposes of the ERISA controlled group test. 

* * * 
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The First Circuit’s partnership-in-fact analysis turned on the multi-factor test enunciated by the Federal 

Tax Court in Luna v. Commissioner, 42 T.C. 1067 (1964).1 The court noted that several of the Luna 

factors, as applied to the Funds, weighed in favor of finding a partnership between them, including that 

the Funds worked together to develop restructuring and operating plans for target companies before 

actually acquiring them, and that SCA “essentially ran things” for both the Funds and Scott Brass 

(including by placing SCA employees in two of Scott Brass’s three director positions). 

On balance, however, the First Circuit held that there were more factors weighing against a finding of a 

partnership-in-fact, including the following: 

 The Funds expressly disclaimed any sort of partnership between them, which weighed against a 

finding that there was any agreement between the Funds to act as a partnership, that the 

business was conducted in the Funds’ joint names, or that the Funds represented to others that 

they were joint venturers. 

 The Funds had different groups of limited partners, filed separate tax returns, kept separate 

books, and maintained separate bank accounts—all of which tended to rebut a finding that they 

formed a partnership-in-fact together. 

 The Funds did not invest in the same companies in parallel with one another, thereby exhibiting 

independence in activity and structure. 

 The Funds actually created a separate LLC through which to acquire Scott Brass. 

Having determined that the Funds did not create a partnership-in-fact in connection with their investment 

in Scott Brass, and that their individual ownership interests could not, therefore, be aggregated for 

purposes of determining whether they were, together, a parent entity under 80% “common control” with 

Scott Brass, the First Circuit concluded that the Funds bore no responsibility for Scott Brass’s withdrawal 

liability. 

* * * 

                                                      

1  These factors include (1) the parties’ agreement and their conduct in executing its terms; (2) the parties’ 

respective contributions to the venture; (3) the parties’ control over income and capital, and the parties’ 

respective rights to make withdrawals; (4) whether each party was a principal and co-proprietor, sharing a mutual 

proprietary interest in the net profits and having an obligation to share losses, or whether one party was the 

agent or employee of the other, receiving contingent compensation for his or her services in the form of a 

percentage of income; (5) whether the parties conducted business in their joint names; (6) whether the parties 

filed federal partnership returns or otherwise represented that they were joint venturers; (7) whether the parties 

maintained separate books of account for the venture; and (8) whether the parties exercised mutual control over 

and assumed mutual responsibilities for the enterprise. 
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