
To Our Clients and Friends 

Memorandum 
friedfrank.com 

Copyright © 2019 Fried, Frank, Harris, Shriver & Jacobson LLP 11/18/19 

A Delaware Limited Liability Partnership 

1 

Summary of Changes in ISS and Glass Lewis 
Voting Policies for the 2020 Proxy Season 

Proxy advisory firms Institutional Shareholder Services Inc. (ISS) and Glass Lewis recently released 

updates to their respective proxy voting policies and guidelines. The ISS changes generally will apply to 

shareholder meetings held on or after February 1, 2020; and the Glass Lewis changes generally will 

apply to shareholder meetings on or after January 1, 2020. We describe the key changes below.  

Key Points. Of particular note:  

 Board gender diversity. ISS will now generally recommend voting against or withholding votes 

from the chair of the nominating committee (or other directors on a case-by-case basis) at 

companies with no women on the board. 

 Multi-class structures. ISS will now generally recommend voting against or withholding votes 

from the entire board if prior to or in connection with a public offering the company has 

implemented a multi-class structure with unequal voting rights without a sunset provision that ISS 

considers reasonable. 

 Shareholder proposals. Glass Lewis’s update reflects the firm’s continuing efforts to promote 

shareholder opportunities to vote on shareholder proposals relating to material matters 

(particularly relating to “responsible and financially sustainable business practices”) even when 

the shareholder proposal is properly excludable under Rule 14a-8 of the Exchange Act. In 

response to the SEC’s recent announcement that it may decline to take a view or may respond 

orally to no-action requests for shareholder proposals under Rule 14a-8, Glass Lewis now will 

generally recommend voting against members of the governance committee if the company omits 

a shareholder proposal from its proxy statement without having received written no-action relief 

from the SEC.  

ISS Update 

Board Gender Diversity.  ISS’s “transition” policy relating to board gender diversity has now expired. 

Going forward, ISS will recommend voting against the chair of the nominating committee, or against other 

directors on a case-by-case basis, at companies that have no women on the board. A “firm commitment” 

by the company (that is, a plan with measurable goals) to appoint at least one woman to the board within 

a year will now only be a mitigating factor--and will be a mitigating factor only for 2020. In addition, the 

update states that a company’s having had a woman on the board in the prior year, but not in the current 

year, will not on its own avoid a negative recommendation from ISS. Rather, a company in this situation 
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would also need to provide a “firm commitment” to appoint at least one woman director within one year, 

and would have to acknowledge the current lack of board gender diversity. 

Independent Board Chair Proposals. The update largely codifies the existing ISS policy with respect to 

independent board chair proposals and affirms that ISS does not require a separation of the CEO and 

board chair roles or an independent chair. While the update states that ISS will continue to apply a 

“holistic approach” to evaluating independent board chair proposals, the policy now specifies the factors 

that will increase the likelihood of ISS recommending support for an independent board chair proposal. 

Support “will be likely” at companies where (i) a majority of the board is non-independent or non-

independent directors serve on key board committees; (ii) there is a “weak or poorly defined lead 

independent director role that fails to serve as a counterbalance to a combined CEO/chair role”; (iii) there 

is an executive or non-independent chair in addition to the CEO, or there has been a recent 

recombination of the CEO and chair roles or a departure from a structure with an independent chair; (iv) 

there is evidence that the board has failed to oversee and address material risks facing the company, (v) 

there has been a material governance failure, particularly if the board failed to adequately respond to 

shareholder concerns or the board materially diminished shareholder rights; or (iv) there is evidence that 

the board has “failed to interfere when management’s interests are contrary to shareholders’ interests.” 

The update indicates that ISS will not “ignore” company performance in its evaluation; however, the 

guidelines no longer include an explicit statement that one-, three- and five-year performance may be a 

mitigating factor. The ISS Policy FAQ that is expected to be published in early 2020 will include an 

updated overview of how ISS will analyze the scope and rationale of an independent board chair 

proposal, the company’s current board leadership structure and practices, company performance, and 

potential “overriding factors.”  

Newly Public Companies. For increased “clarity,” the update creates the following two distinct policies: 

 Problematic Governance Structures. For newly listed companies, ISS generally will 

recommend voting against or withholding votes from the entire board if, without a sunset 

provision, the company has provided for: (i) supermajority vote requirements to amend the 

company’s organizational documents; (ii) a classified board structure; or (iii) other provisions that 

are, in ISS’s opinion, “egregious.” A “reasonable” sunset provision will be viewed as a mitigating 

factor.  

 Multi-Class Shares with Unequal Voting Rights. ISS will now generally recommend voting 

against or withholding votes from directors of newly public companies if, without a sunset 

provision, the company has provided for a multi-class capital structure with unequal voting rights 

among the classes. A “reasonable” time-based sunset provision will be viewed as a mitigating 

factor. When evaluating the reasonableness of a sunset period, ISS will consider the company’s 

lifespan, its post-IPO ownership structure and the board’s disclosed rationale for the specific 

duration selected. However, no sunset period of more than seven years from the date of the initial 

public offering will be considered to be reasonable. 

Share Buyback Proposals. Most companies implement share repurchase programs through board 

resolutions without a shareholder vote. In the rare cases where a company seeks shareholder approval 

for a management proposal to institute a share repurchase plan, ISS generally will recommend voting in 

favor if the plan is for open-market purchases in which all shareholders may participate on equal terms, or 

the plan grants the board authority to conduct open-market purchases, provided that there are not 

“company-specific concerns” regarding “abusive practices” such as: (i) greenmail; (ii) us ing buybacks to 
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inappropriately manipulate incentive compensation metrics; (iii) threats to a company’s long-term viability; 

or (iv) other company-specific factors as appropriate. (ISS states that this policy will apply to both U.S. 

incorporated companies and foreign-incorporated “U.S. Domestic Issuers” that are traded solely on U.S. 

exchanges.) Also, on a case-by-case basis, ISS will recommend voting in favor of proposals to 

repurchase shares directly from specified shareholders, after balancing the company’s stated rationale for 

the repurchases against the possibility for “misuse” (such as a repurchase of shares from insiders at a 

premium to the market price).   

Ability of Shareholders to Amend Bylaws. ISS will now oppose management proposals seeking to 

approve or ratify requirements that exceed those of SEC Rule 14a-8. In addition, ISS will recommend 

voting against or withholding votes from governance committee members if the bylaws impose, in ISS’s 

opinion, “undue restrictions” on shareholders’ ability to amend the bylaws (including as to subject matter 

restrictions, share ownership and holding period requirements more restrictive than Rule 14as-8, and 

prohibitions on the submission of binding shareholder proposals)--even if the restrictions were approved 

by the shareholders  

Exemptions for New Director Nominees. In forming its recommendations for director nominees who 

have served on the board for less than one year, ISS will consider whether the director should be held 

responsible for an action that was taken by the board before the director’s service began and that ISS 

disfavors. Also, ISS will exclude from its attendance policy director nominees who have served for only 

part of the company’s fiscal year. 

Compensation Programs. ISS’s evaluation of equity-based compensation programs will now include 

“evergreen” features (i.e., automatic share replenishment) as an “overriding factor” that will generally 

trigger a recommendation to vote against the plan proposal. 

Pay-for-Performance. The update confirms that ISS will incorporate the use of Economic Value Added 

(EVA) metrics into its quantitative pay-for-performance model’s secondary Financial Performance 

Assessment (FPA) screen. An ISS whitepaper detailing the mechanics is expected later this year.  

Pay Gap. ISS has added to its existing policy of voting on a case-by-case basis on shareholder proposals 

requesting reports on pay data by gender that it will also do so with respect to requests for reports on pay 

data by race or ethnicity. ISS will take into account whether these issues have been the subject of recent 

controversy, litigation or regulatory action, and whether the company’s reporting regarding its pay gap 

policies or initiatives is lagging its peers. 

Glass Lewis Update 

Exclusion of Shareholder Proposals. The update reaffirms Glass Lewis’s belief that a company should 

exclude a shareholder proposal from its proxy filings only when the SEC has explicitly concurred with the 

company’s argument that the proposal should be excluded. The update notes the SEC’s September 2019 

announcement that the SEC Staff now may respond orally (rather than in writing) to certain requests to 

exclude shareholder proposals or may decline to respond at all, without that indicating a view that the 

proposal should be included. In response, the update states that Glass Lewis generally will recommend 

voting against all members of the governance committee when (i) the company has excluded a 

shareholder proposal and the SEC declined to state a view as to the exclusion of the proposal or (ii) the 

SEC orally (i.e., “with no written record”) granted no-action relief permitting the exclusion and the 

company did not provide “some disclosure concerning this no-action relief.” We note that the SEC Staff 

has indicated that it will be recording its oral decisions in some form on the SEC website; however, the 
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update does not address whether Glass Lewis will consider that recording to be a “written record” for 

these purposes.  

Supermajority Voting Shareholder Proposals. While Glass Lewis’s policies generally are opposed to 

supermajority voting requirements, in the case of controlled companies Glass Lewis may recommend 

voting against shareholder proposals to eliminate supermajority voting requirements on the grounds that 

supermajority voting requirements can serve to protect the interests of minority shareholders. 

Special Meeting Rights Shareholder Proposals. Glass Lewis’s update clarifies that it generally will 

recommend a vote against the chair and/or any member of the governance committee where a company 

includes a management proposal to ratify an existing special meeting right in order to exclude a 

shareholder proposal seeking a special meeting right that is “materially different.” 

Director Attendance. While director absenteeism has in the past been a trigger for Glass Lewis 

recommending to withhold votes, Glass Lewis now generally will recommend voting against the 

governance committee chair when (i) directors’ attendance records for board and committee meetings are 

not disclosed, or (ii) when the disclosure indicates that one or more directors attended less than 75% of 

the meetings but the disclosure is too vague for it to be determined which specific directors’ attendance 

was lacking. We note that, under Item 407(b) of Regulation S-K, companies are already required to 

disclose the name of each director who attended less than 75% of board or committee meetings. 

Audit Fee Disclosure. Glass Lewis will now generally recommend voting against the audit committee 

chair when a company fails to disclose the audit-related and non-audit-related fees paid to the company’s 

external auditor.  We note that, under Item 9 of Schedule 14A, companies are already required to 

disclose audit-related and non-audit-related fees billed in each of the last two fiscal years by the 

company’s auditor. 

Forum Selection Clauses. Glass Lewis will continue generally to recommend a vote against the chair of 

the governance committee in the year a board adopts a forum selection clause without a shareholder 

vote. However, Glass Lewis states in the update that it will “evaluate the circumstances surrounding 

adoption” of a forum selection clause and it “may make an exception to this policy” if the provision “is 

narrowly crafted to suit the unique circumstances facing the company and/or a reasonable sunset 

provision is included.” 

Say-on-Pay Frequency. Glass Lewis now will generally recommend voting against all members of a 

compensation committee when the board adopts a say-on-pay frequency vote that differs from the 

frequency approved by a plurality of shareholders. Glass Lewis acknowledges that a shareholder 

frequency proposal is advisory in nature, but “generally believe[s] such cases are an example of the 

board ignoring the clear will of the shareholders.”  

Responsiveness to Low Say-on-Pay Support. The update adds to the list of reasons that Glass Lewis 

may recommend a negative vote on say-on-pay an “insufficient response” by the company to a low level 

of shareholder support for say-on-pay in a prior year. The update clarifies that, where 20% or more of 

shareholders opposed a say-on-pay proposal, it is Glass Lewis’s view that the board should demonstrate 

“some level of engagement and responsiveness to the shareholder concerns behind the discontent,” 

which should “correspond with the level of shareholder opposition, as expressed both through the 

magnitude of the opposition in a single year, and through the persistence of shareholder discontent over 

time.” In addition, Glass Lewis “expects” a “robust disclosure of engagement activities and specific 
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changes made in response to [the] shareholder feedback”--and it “may consider” recommending against 

the upcoming say-on-pay proposal absent this disclosure.  

Analysis of Executive Employment Arrangements. The update refines Glass Lewis’s approach in 

evaluating executive employment arrangements as follows:  

 Double-triggers. The update states that Glass Lewis considers double-trigger change of control 

provisions (i.e., those that require both a change of control and subsequent termination or 

constructive termination of employment) to be best practice. Glass Lewis may recommend a 

negative say-on-pay vote if an arrangement is not “explicitly double-trigger.”  

 Change of control definition. The update indicates that Glass Lewis will view as problematic 

overly broad change of control definitions which trigger payments to executives when “no 

meaningful change in status or duties has occurred.”  

 Correcting problematic pay practices. The update states that Glass Lewis considers it to be 

best practice to correct “problematic pay practices”--such as excessive change of control 

entitlements, modified single-trigger change of control entitlements, excise tax gross-ups, and/or 

multi-year guaranteed awards--when executive employment agreements are materially amended. 

 Short-Term Incentives. The update clarifies that, where a company applies “upward discretion” 

to a short-term incentive (for example, by lowering performance goals mid-year or increasing 

potential payouts), Glass Lewis now expects detailed disclosure as to the reasoning behind and 

necessity of that decision. 

Peer groups. The update indicates that Glass Lewis no longer relies solely on Equilar peer groups when 

comparing pay for performance across companies. As a result, the makeup of a company’s peer group is 

expected to change, which could affect how a company will be evaluated by Glass Lewis for say-on-pay 

purposes going forward. 

* * * 
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