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Federal Court Rejects Tenant’s COVID-19 
Lease Defenses 

As discussed in previous alerts, we have seen an onslaught of litigation concerning the enforceability of 

commercial leases in light of COVID-19.  Several preliminary rulings from the New York State Supreme 

Court provided early, and sometimes conflicting, previews of how courts would treat the doctrines of 

frustration of purpose and impossibility of performance in the commercial lease context.1  However, a 

recent decision on the merits from the Southern District of New York came down squarely on the side of 

commercial landlords.  After engaging in a comprehensive analysis of the lease and New York law, the 

Court rejected all of tenant’s COVID-related defenses, including frustration of purpose, impossibility of 

performance, and casualty. 

The decision, in the matter of The Gap Inc. v. Ponte Gadea New York LLC, 2021 U.S. Dist. LEXIS 42964 

(S.D.N.Y. Mar. 8, 2021) (“The Gap”), resolved competing motions for summary judgment by the tenant 

and the landlord.  Tenant, the operator of a Gap store and a Banana Republic store at the corner of 59th 

Street and Lexington Avenue in Manhattan, claimed that, due to the effects of the COVID-19 pandemic 

and the governmental regulations in response to the pandemic, it was relieved of its obligations under the 

lease.  Landlord asserted that it was entitled to continued payment of rent, and to holdover rent after 

landlord terminated the lease for nonpayment. 

The outcome of the competing motions rested on five legal theories raised by tenant as to why the lease 

should be terminated (or deemed rescinded or reformed) as of March 2020:  casualty, frustration, 

impossibility, failure of consideration and mutual mistake.  Each of these theories were rejected by the 

Court: 

 Casualty:  Tenant asserted that the pandemic and associated government orders constituted a 

casualty under the lease because they rendered the premises unusable.  The Court rejected this 

defense because the text of the casualty provision in the lease dealt with instances of physical 

damage to the premises that are capable of restoration.  The Court stated that “casualty refers to 

singular incidents, like fire, which have a physical impact in or to the premises—and does not 

encompass a pandemic, occurring over a period of time, outside the property, or the government 

lockdowns resulting from it.”  The Gap at *15.  The Court also relied on general authority and New 

York state case law to confirm its interpretation that the COVID-19 pandemic and its effects did 

not constitute a casualty. 

                                                      

1  We previously issued a client alert dated November 10, 2020 regarding these preliminary rulings entitled New 

York State Courts Provide Preliminary Rulings on Commercial Lease Performance During COVID-19 Pandemic. 

https://www.friedfrank.com
https://www.friedfrank.com/siteFiles/Publications/FFTOCUpdateonDevelopingCaseLaw11102020.pdf
https://www.friedfrank.com/siteFiles/Publications/FFTOCUpdateonDevelopingCaseLaw11102020.pdf
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 Frustration:  Tenant asserted that the common law doctrine of frustration of purpose excused it 

from paying rent because the pandemic and associated government orders frustrated the 

principal purpose of the lease to operate two first-class retail businesses.  The Court made clear 

that frustration of purpose requires that a wholly unforeseeable event renders the contract 

completely valueless to one of the parties, and it is not enough that the transaction will be less 

profitable or that the affected party will sustain an economic loss.  The Court therefore rejected 

Tenant’s argument because (i) the prohibition on the operation of non-essential businesses was 

foreseeable and contemplated by the lease’s force majeure clause, which referenced 

governmental action in connection with a public emergency, and (ii) tenant could not show that 

the purpose of the lease was completely frustrated because it operated curbside pick-up at the 

premises and opened other retail locations in Manhattan after the onset of the pandemic.  The 

Court observed that the evidence suggested that tenant made a business decision to close these 

particular stores, but this did not amount to frustration of purpose. 

 Impossibility:  Tenant asserted that the pandemic and the associated government orders 

rendered the parties’ performance under the lease impossible or impracticable.  However, as with 

frustration, the Court held that impossibility will only excuse performance where the intervening 

event was wholly unforeseeable and rendered performance objectively impossible.  Therefore, as 

with the frustration defense, the Court rejected tenant’s contention of impossibility based on (i) the 

lease’s definition of force majeure, which “demonstrate[d] that the parties foresaw, and 

apportioned the risk associated with, the possibility that government measures in the event of a 

public emergency could affect performance under the [l]ease” and (ii) the fact that tenant 

operated at the store by way of curbside pick-up and operated other locations on an in-person 

basis.  The Gap at *27. 

 Failure of Consideration:  Tenant asserted that the pandemic led to a failure of consideration 

under New York law.  The Court rejected this defense because tenant continued to receive the 

consideration promised under the lease, i.e., a retail premises for its operations, throughout the 

duration of the pandemic. 

 Mutual Mistake:  Tenant asserted that the lease should be reformed because the parties made a 

mutual mistake by failing to foresee and address the possibility of the COVID-19 pandemic.  

Specifically, tenant argued that it would not have entered into the lease (at least on the same 

terms) if it had anticipated the COVID-19 pandemic and its effects.  The Court rejected this 

defense because tenant’s mistaken assumptions about the future did not amount to a mutual 

mistake at the time of entering into the lease entitling tenant to rescission of the contract. 

In rejecting each of the defenses asserted by tenant on account of the COVID-19 pandemic and the 

associated government orders, The Gap confirms established New York legal principles and represents a 

significant victory for landlords.  We will continue to monitor developments in the case law as they unfold. 

* * * 
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