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European Supervisory Authorities Launch 
Consultation on Disclosure Regulation 

Regulation (EU) 2019/2088 on sustainability-related disclosures in the financial services sector (the 

“Disclosure Regulation” or “Regulation”, an overview of which can be found here) came into force on 29 

December 2019. Its operative provisions will generally apply to ‘financial market participants’ (including 

firms which provide portfolio management services and alternative investment fund managers (“AIFMs”)) 

and ‘financial advisers’ (including firms which provide investment advice) from 10 March 2021. The 

Regulation prescribes certain disclosures that these firms will need to make to end-investors, with the aim 

of providing these investors the tools to make informed investment decisions from a sustainability 

perspective. 

Geographical scope 

While focussed largely on EU firms, the Regulation may also apply to certain U.S. and other non-EU fund 

managers and advisers. The extent to which a particular non-EU firm will be caught by the requirements 

discussed below will depend on the firm’s nexus with the EU. 

By way of example, the definition of ‘financial market participant’ encompasses AIFMs as defined under 

the AIFMD, and the wide-ranging pre-contractual disclosure requirement in Article 6 of the Regulation (see 

below) requires AIFMs to disclose the prescribed information to investors by way of the Article 23 

disclosures required under the AIFMD. These Article 23 disclosures must be made not only by EU AIFMs, 

but also non-EU AIFMs marketing their funds in the EU.  

Similarly, Articles 3 and 4 of the regulation require ‘financial market participants’ to publish on their 

websites information regarding the integration of sustainability considerations into their investment 

decisions and the results of a sustainability impact assessment relating to those investment decisions. 

Subject to further guidance from the EU authorities, this would apply to both EU and non-EU AIFMs. 

Obligations on fund managers and advisers 

While the European Parliament provided a broad overview of the new disclosure requirements in the 

Regulation, it empowered the three European Supervisory Authorities (the “ESAs”) to produce detailed 

technical standards to ensure their uniform application. On 23 April 2020, the ESAs launched a 

consultation seeking input on the proposed standards (the “draft regulatory technical standards” or “draft 

RTS”) relating to the content, methodologies and presentation of disclosures under the Regulation. The 

key proposals under the draft RTS, and the implications for fund managers and advisers flowing from 

them, are discussed on the following page. 

 

https://www.friedfrank.com
https://eur-lex.europa.eu/eli/reg/2019/2088/oj
https://www.friedfrank.com/siteFiles/Publications/FFTOCTheDisclosureRegulation04202020.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02011L0061-20190113
https://www.esma.europa.eu/press-news/consultations/joint-esa-consultation-esg-disclosures
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i) Website Disclosures (Articles 3, 4, 5 and 10 of the Regulation):  

The ESAs propose a mandatory reporting template, in Annex I to the draft RTS, through the use 

of which firms can assess and disclose the ‘principal adverse impacts’ of their investment 

decisions on sustainability factors at an entity level. This assessment will need to be undertaken 

by all firms, regardless of whether they make ESG-related claims or manage ESG-badged 

products. The template prescribes 32 sustainability indicators, divided broadly into 

climate/environment-related and social indicators, in respect of which a firm can consider the 

impact of its decisions. These range from greenhouse gas emissions and biodiversity on the 

environmental side, to human rights and the gender pay gap on the social side. 

Where the financial products of a firm promote environmental or social ‘characteristics’ (an 

“Article 8 product”), or where a product is described as having a ‘sustainable investment’ 

objective (an “Article 9 product”), in addition to the above, firms will be required to publish 

prescribed information relating specifically to these products. This product-level requirement is 

designed to mirror the pre-contractual disclosures in respect of such products considered below. 

It remains to be seen how widely the definition of these products, particularly Article 8 products, 

will be construed by the European authorities. 

All website disclosures mandated by the Regulation, whether at entity or product level, should be 

housed in a section of the website entitled ‘Sustainability-related disclosures’.  

ii) Pre-Contractual Disclosures (Articles 6, 7, 8 and 9 of the Regulation): 

The draft RTS also sets out the information that will need to be disclosed by all ‘financial markets 

participants’ and ‘financial advisers’ to investors prior to their investment (Article 6). These 

disclosures relate to the manner in which sustainability risks are integrated into a firm’s decision-

making process.  

In the context of an Article 8 product or an Article 9 product only, these will need to be 

supplemented by detailed product-level disclosures, and the ESAs intend to publish mandatory 

templates for this purpose in respect of each of the two categories of products. For the moment, 

the draft RTS just sets out the various heads of information that will need to be provided. 

Managers of such products will need to publish details on the particular environmental or social 

objective that the product purports to further, how this objective interacts with the investment 

strategy of the firm and the sustainability indicators employed to measure the attainment of the 

relevant objective. Critically, in the context of an Article 9 product, firms will need to set out an 

explanation as to how the product does not significantly harm other sustainable objectives. 

iii) Periodic Reporting (Article 11 of the Regulation): 

The template for periodic product-level reporting, which will be required only in the context of 

Article 8 products and Article 9 products, is also still under development. However, where firms 

make such products available to investors, they will need to produce periodic reports describing 

the extent to which the stated environmental or social aim of such product was attained, how 

other sustainable objectives were not significantly harmed and the proportion of sustainability-

related investments made. 
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The draft RTS takes into account the nature of the disclosing firm in the context of the entity-level 

disclosure requirements. ‘Financial adviser’ firms, as against ‘financial market participants’, will not need to 

publish their adverse sustainability impact statements by way of the mandatory template in Annex I to the 

draft RTS. They will, however, still need to consider the various sustainability indicators contained therein.  

Similarly, when conducting their ‘principal adverse impacts’ analysis, ‘financial market participants’ with 

under 500 employees need not consider the impact of their decisions on each sustainability indicator in 

respect of the entity-level obligations. This ability to selectively assess decisions under Article 6 is also 

afforded to larger employers until 30 June 2021. Where they choose not to comply following that point, 

however, managers with over 500 employees will need to furnish an explanation as to why they have not 

complied.  

Key concepts under the Regulation 

While the summary above relates primarily to the manner and timing of the relevant disclosures, it is also 

useful to consider the scope of the disclosures.  

The website disclosures required under Annex I relate to the disclosing firm as a whole, i.e. they are entity-

level disclosures, while the remaining disclosure requirements are product-specific.  

Underlying the requirements imposed by the Regulation and draft RTS, particularly in the context of the 

product-level disclosures, is the concept of a ‘sustainable investment’.  

As defined in the Regulation, such an investment must not only have a positive impact on a particular 

environmental or social objective but, importantly, must also avoid significantly harming any other such 

objective. This principle of ‘do no significant harm’ is also central to the Taxonomy Regulation, and its 

development is a particular focus in this consultation. As conceived by the ESAs, a firm should employ the 

various indicators contained in the ‘principal adverse impacts’ template to assess whether they are 

complying with this principle. 

A practical difficulty acknowledged by the ESAs is the interaction between the definition of a sustainable 

investment under the Disclosure Regulation and the ‘environmental objectives’ set out in the Taxonomy 

Regulation. While it would be beneficial to conform these concepts across the two EU ESG instruments, 

the ESAs concluded that, without any explicit reference or link to the Taxonomy Regulation in the 

Disclosure Regulation, they are not empowered to do so. This raises the unwelcome spectre of firms 

becoming subject to two conflicting sets of obligations, unless the publication of the draft RTS under the 

Taxonomy Regulation (due by the end of this year) is able to achieve some conceptual consistency. 

Practical considerations 

The prescriptive nature of the draft RTS under the Disclosure Regulation, epitomised by the use of 

mandatory reporting templates, will undoubtedly go some way towards ensuring that end-investors can 

effectively compare financial products from a sustainability perspective. However, this characteristic will 

also require firms to undertake onerous and expensive assessments, in many cases requiring the input of 

external service providers and consultants. By way of a silver lining, albeit a slim one, the prescriptive 

nature of the requirements under the Regulation will at least ensure that any such consequences are felt 

equally by comparable firms rather than disproportionately by some. 

The proposals set out in this consultation, while far from final, offer fund managers and other financial firms 

a crucial insight into the disclosure obligations that will be incumbent upon them shortly. This is particularly 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52018PC0353
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true in light of the fact that the ESAs have only three months from the conclusion of this consultation by 

which to submit their proposals to the Commission. There are, therefore, unlikely to be wholesale changes 

made to this draft, and firms should begin considering the steps they will need to take to prepare. 

Firms, particularly those with over 500 employees, should begin to consider whether their due diligence 

policies, which will need to assess their decisions through the prism of the sustainability indicators, are fit 

for purpose, and whether they would be comfortable disclosing them to investors. All Managers of ESG-

badged products will need to ensure that they are able to make the enhanced assessment and disclosures 

mandated by Articles 8 and 9. 

For UK fund managers, the key question is whether the draft RTS will apply following the UK’s departure 

from the EU. The Regulation was initially identified as ‘in-flight’ legislation, and was due to be incorporated 

into UK law. However, on the eve of the publication of the draft RTS, the draft UK Financial Services 

(Miscellaneous Amendments) (EU Exit) Regulations 2020 was published, which states that the 

particular provisions of the Regulation empowering the ESAs to produce technical standards would not be 

retained in UK law. As such, the RTS produced under the Regulation will not apply in the UK (though the 

Regulation ostensibly would), and it remains to be seen how the Regulation will be interpreted in the UK. 

Responding to the consultation 

Firms are encouraged to comment on these proposed standards through the upload of a response form 

to ESMA’s ‘Your input/Consultations’ website. Comments should be submitted by 1 September 2020, 

and would ideally be supported by both a clear rationale and supporting evidence, where available. The 

ESAs have also explicitly sought alternatives to their proposals that submitting firms wish to be considered. 

* * * 

Authors: 

Gregg Beechey 

Nishkaam Paul 

This memorandum is not intended to provide legal advice, and no legal or business decision should be 

based on its contents. If you have any questions about the contents of this memorandum, please call your 

regular Fried Frank contact or an attorney listed below: 

https://www.legislation.gov.uk/ukdsi/2020/9780111195529/contents
https://www.legislation.gov.uk/ukdsi/2020/9780111195529/contents
https://www.esma.europa.eu/sites/default/files/esma34-45-904_esg_response_form.docx
https://www.esma.europa.eu/press-news/consultations/joint-esa-consultation-esg-disclosures#registration-form_consultation
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