
To Our Clients and Friends 

Memorandum 
March 12, 2021 

Copyright © 2021 Fried, Frank, Harris, Shriver & Jacobson LLP 

A Delaware Limited Liability Partnership 

1 

 

New Restrictions on Commercial Foreclosures 
and Evictions Imposed in New York State 

On March 9, 2021, Governor Cuomo signed the COVID-19 Emergency Protect Our Small Business Act of 

2021 (the “Act”).  The Act imposes new restrictions on evictions of commercial tenants and foreclosures 

against commercial borrowers that meet the criteria set forth in the Act, and also stays certain pending 

commercial evictions and foreclosure proceedings.  The majority of the Act’s restrictions are effective only 

through May 1, 2021, but that date could be extended, as have been all previous moratoriums that were 

enacted by executive order. 

Although the Governor signed the Act, it is not in final form.  Rather, at the time of signing, Governor 

Cuomo announced that there will be an amendment expanding the entities that are eligible for protection 

under the Act.1  Under the current formulation, the protections of the Act are extended to entities that are 

independently owned and operated, not dominant in their field, and employ 50 or fewer persons.  

However, Governor Cuomo indicated that, per an agreement he reached with the New York State 

legislature, the protections of the Act will be expanded to cover “small businesses with 100 or fewer 

employees, and to any business with 500 or fewer employees that was closed to in-person operations by 

executive order or department of health directive for two or more weeks between May 15, 2020 and May 

1, 2021.”2 

Regardless of the ultimate scope of entities eligible for protection under the Act, the Act further delays 

New York’s reckoning with the economic effects of the COVD-19 pandemic and continues to place the 

financial burden on landlords and lenders.  The Act only provides a brief respite until May 1, 2021, but is 

nevertheless a welcome development for small businesses and small commercial borrowers that no 

longer need to rely on the extension of protections via executive order. 

                                                      

1  Governor Cuomo Signs the COVID-19 Emergency Protect Our Small Businesses Act of 2021 Establishing 

Eviction and Foreclosure Protections for Small Businesses (Mar. 9, 2021). 

2  The terms “independently owned and operated” and “not dominant in its field” are not defined in the Act, but 

appear to be designed to mirror the definition of small business contained in Section 131 of the Economic 

Development Law.  Potential interpretations of these terms may be gleaned from other legislation. See, e.g., 9 

CRR-NY 252.1 (Service-Disabled Veteran-Owned Business Enterprise Program) (defining “not dominant in its 

field” to “mean a business enterprise which does not exercise a controlling influence on an industry in its field of 

operation”);  5 CRR-NY 160.2 (Department of Economic Development, Excelsior Linked Deposit Program) 

(defining “independently owned and operated” to mean “that the business is not a subsidiary or affiliate of 

another operating company and is not operated under a franchise or similar agreement”). 

https://www.friedfrank.com
https://www.governor.ny.gov/news/governor-cuomo-signs-covid-19-emergency-protect-our-small-businesses-act-2021-establishing
https://www.governor.ny.gov/news/governor-cuomo-signs-covid-19-emergency-protect-our-small-businesses-act-2021-establishing
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Commercial Evictions 

The centerpiece of the Act with respect to commercial evictions is the requirement that every tenant be 

afforded an opportunity to submit a “hardship declaration.”  The substance of the hardship declaration is 

set forth in the Act, and requires a sworn statement, under penalty of perjury, that the commercial tenant 

is: 

(i) a resident of the state, 

(ii) independently owned and operated, 

(iii) not dominant in its field, employs 50 or fewer persons, and 

(iv) “experiencing financial hardship, and is unable to pay rent or other financial obligations under the 

lease in full or obtain an alternative suitable commercial property” because of a “[s]ignificant loss 

of revenue during the COVID-19 pandemic,” a “[s]ignificant increase in necessary expenses” 

related to providing, purchasing, or installing personal protective equipment, or because “moving 

expenses and difficulty in securing an alternative commercial property make it a hardship for the 

business to relocate to another location during the COVID-19 pandemic.” 

The Act requires that the form of hardship declaration be included by the landlord “with every written 

notice required by the commercial lease or tenancy agreement, law or rule to be provided prior to the 

commencement of an eviction proceeding, and with every notice of petition or summons and complaint 

served on a tenant.” 

The tenant then has the opportunity to execute and return to the landlord the hardship declaration.  If the 

tenant does so, it creates a “rebuttable presumption that the tenant is experiencing financial hardship” 

and, with a limited exception,3 an eviction proceeding cannot be commenced “until at least May 1, 

2021….”  At the commencement of any eviction proceeding, the landlord must submit an affidavit that the 

hardship declaration has been served, and the Act does not provide a mechanism for a landlord to attest 

that no hardship declaration was provided to a tenant because the tenant did not satisfy the Act’s 

eligibility requirements or to dispute the accuracy of a hardship declaration once submitted by a tenant.  

Additionally, if an eviction proceeding is commenced and the tenant did not receive the hardship 

declaration, the Act provides that the court shall stay the proceeding for a reasonable period of time of not 

less than 10 business days to allow the tenant to consider whether to execute a hardship declaration.  As 

such, it appears that a hardship declaration must be provided to a tenant even if it is clear that the tenant 

does not meet the criteria for relief set forth in the Act. 

Under the Act, pending commercial eviction proceedings and eviction proceedings commenced within 30 

days of the effective date of the Act shall be stayed for at least 60 days (or for a longer period of time if 

the chief administrative judge believes such an extension is necessary to ensure that the court system is 

prepared to proceed in accordance with the Act and to afford tenants an opportunity to review and 

consider submitting a hardship declaration).  To the extent a tenant submits a hardship declaration in a 

pending case where there has been no eviction warrant, judgment of possession, or ejectment order 

issued or executed, that proceeding shall be stayed until at least May 1, 2021.  These provisions are 

                                                      

3  Specifically, there is an exception if “the tenant is persistently and unreasonably engaging in behavior that 

substantially infringes on the use and enjoyment of other tenants or occupants or causes a substantial safety 

hazard to others….” 
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inapplicable to eviction proceedings where the landlord shows that “the tenant is persistently and 

unreasonably engaging in behavior that substantially infringes on the use and enjoyment of other tenants 

or occupants or causes a substantial safety hazard to others….”  Additionally, to the extent an eviction 

warrant or judgment of possession or ejectment has been issued prior to the effective date of act, 

execution on the warrant or judgment is stayed until the court holds a status conference with all parties. 

The Act prohibits the removal of a commercial tenant by any means other than an eviction proceeding 

prior to May 1, 2021.  This provision effectively bars landlords from exercising self-help to regain 

possession of rental space.  The Act also restricts the ability of a landlord to bring an ejectment action in 

New York State Supreme Court without having first complied with the prerequisites of the Act, as well as 

staying pending ejectment proceedings.  During the COVID-19 pandemic, ejectment proceedings had 

become an alternative vehicle for landlords to seek to recover their premises, as they appeared to be 

unreached by the protections afforded in Governor Cuomo’s applicable executive orders.  The Act, 

however, seeks to address that issue by broadly defining “eviction proceeding” to include summary 

proceedings under Article 7 of the Real Property Actions and Proceedings Law “or any other judicial or 

administrative proceeding to recover possession of real property relating to a commercial unit,” which 

would include ejectment actions.  Importantly, nothing in the Act prevents landlords from exercising 

remedies short of evicting or dispossessing a commercial tenant, including drawing on security deposits, 

pursuing guarantors, or curing non-monetary defaults not rectified by the tenant. 

Commercial Foreclosures 

With respect to foreclosures, the Act similarly provides commercial borrowers with the opportunity to 

submit a hardship declaration to postpone the initiation of a foreclosure proceeding, or stay a foreclosure 

proceeding that is already pending.  As in the case of evictions, there is no provision in the Act that 

expressly allows a lender to attest that no hardship declaration was provided to a borrower because the 

borrower did not satisfy the Act’s eligibility requirements, or to dispute the accuracy of a hardship 

declaration once submitted by the borrower. 

In the case of commercial borrowers, the hardship declaration requires a sworn statement, under 

penalties of perjury, that the borrower: 

(i) owns 10 or fewer commercial units (which can be in different buildings), 

(ii) resides in New York State, 

(iii) is independently owned and operated 

(iv) is not dominant in its field, 

(v) employs 50 or fewer persons 

(vi) is experiencing financial difficulties and is unable to pay its mortgage because of one or more of 

the following: (a) significant loss of revenue during the pandemic; (b) significant increase in 

necessary expenses to provide personal protective equipment or purchasing and installing other 

protective equipment to prevent the transmission of COVID-19; (c) moving expenses and difficulty 

in finding a replacement space, making it a hardship to relocate to another property; or (d) one or 

more of the business’s tenants has defaulted on a significant amount of their payments since 

March 1, 2020. 

Additionally, in the hardship declaration, a commercial borrower is required to explicitly acknowledge that 

“lawful fees, penalties or interest for not having paid the mortgage in full as required by the commercial 
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mortgage agreement may still be charged or collected and may result in a monetary judgment” and that 

“the mortgage lender or other foreclosing party may pursue a foreclosure action against the business on 

or after May 1, 2021, if [borrower] do[es] not fully repay any missed or partial payments and lawful fees.” 

The Act requires that a foreclosing lender include the hardship declaration with every notice required to 

be provided to a borrower prior to commencing a foreclosure action, and submit an affidavit at the 

commencement of a foreclosure litigation stating (i) the manner in which the hardship declaration was 

served and (ii) that the lender and its agents have not received an executed hardship declaration from the 

borrower.  If the court determines that an eligible borrower has not received the hardship declaration, the 

court may stay the litigation for at least 10 business days to allow the borrower to consider submitting a 

hardship declaration.  The Act does not provide a mechanism for a foreclosing lender to submit an 

affidavit at the commencement of the litigation to claim that no hardship declaration was sent because the 

borrower did not satisfy the Act’s eligibility requirements.  Thus, the Act’s requirement that a court should 

not accept a foreclosure action for filing absent an affidavit regarding service of the hardship declaration 

effectively makes the delivery of a hardship declaration to borrower mandatory in all cases prior to 

commencing a foreclosure. 

The submission of a hardship declaration will also affect the proceedings in pending litigation.  In cases 

where no judgment of sale has been issued, the submission of a hardship declaration will stay a 

proceeding until at least May 1, 2021.  In cases where a judgment of sale has been entered but not 

executed, the execution of the judgment shall be stayed until the court convenes a status conference with 

the parties.  If the borrower submits a hardship declaration, the execution of a judgment of sale shall be 

stayed until at least May 1, 2021. 

Another provision of the Act addressing commercial foreclosures provides that “any action to foreclose a 

mortgage pending on the effective date of this act, including actions filed on or before March 7, 2021, or 

commenced within thirty days of the effective date of this act shall be stayed for at least sixty days, or to 

such later date that the chief administrative judge shall determine is necessary to ensure that courts are 

prepared to conduct proceedings in compliance with this act and to give mortgagors an opportunity to 

submit the hardship declaration pursuant to this act.”  We note that in connection with the COVID-19 

Emergency Eviction and Foreclosure Prevention Act of 2020, which addressed residential evictions and 

foreclosure, Chief Administrative Judge Marks issues an administrative order that stayed for 60 days all 

foreclosures of residential real property (as that term was defined in the COVID-19 Emergency Eviction 

and Foreclosure Prevention Act of 2020).4  Nothing in the Act prevents a lender from pursuing remedies 

other than foreclosure, including pursuing claims against any guarantors. 

CONCLUSION 

The effect of the Act on commercial eviction and foreclosure proceedings is subject to further 

development.  The Act appears to require all borrowers and tenants to be served with the respective 

hardship declarations.  Moreover, the Act rests heavily on the integrity of the tenants and borrowers in 

representing that they satisfy the conditions set forth in the hardship declaration, and does not provide 

any procedures for challenging the “rebuttable presumption” that a hardship declaration creates. 

                                                      

4  Memorandum from Chief Administrative Judge Lawrence K. Marks, Residential Foreclosure Proceedings Under 

the COVD-19 Emergency Eviction and Foreclosure Prevention Act of 2020 (Dec. 30, 2020). 
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While, by its terms, the Act will be in effect a relatively short amount of time by staying pending eviction 

and foreclosure proceedings until early May, and deferring the commencement of new foreclosure and 

eviction proceedings if the borrower or tenant submits a hardship declaration, the Act will exacerbate the 

existing backlogs in the New York State court system.  Moreover, it is quite possible that the Act will be 

extended for some additional period after the current May 1, 2021 termination date, as similar moratoria 

have been routinely extended throughout the period of the pandemic. 

Given the length of time that eviction and foreclosure moratoria have been in effect, we anticipate that 

once these restrictions are lifted, there will be a flood of litigation.  Combined with the growing backlogs of 

foreclosure and eviction proceedings, there is a risk that lenders and landlords will be prevented from 

effectively enforcing their rights and remedies through judicial means for an extended period of time, 

enabling borrowers and tenants to evade their financial obligations with no immediate consequences. 

* * * 
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