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CFTC Issues Federal Speculative Position 
Limits Rule for Futures and Swaps 

On January 14, 2021, the Commodity Futures Trading Commission (the “Commission” or the “CFTC”) 

published in the Federal Register a final rule adopting various amendments to its current rules which set 

forth spot month, single month and all-months combined speculative position limits on nine agricultural 

futures contracts (the “legacy futures contracts”).1  Among other things, the amendments: (1) expand the 

number of contracts subject to federal speculative position limits from nine to 25, comprised of the legacy 

futures contracts2 along with 16 futures contracts on certain agricultural, metals and energy commodities, 

certain linked futures contracts and options on such futures contracts (together with the legacy futures 

contracts, the “core referenced futures contracts”); (2) subject for the first time certain swaps deemed 

“economically equivalent” to referenced contracts (as defined herein) to the federal speculative position 

limits regime (such “economically equivalent swaps” together with core referenced futures contracts, 

“referenced contracts”3); (3) increase most of the current federal spot month, single month, and all-

months combined speculative position limits for legacy futures contracts; (4) modify and expand available 

exemptions from the federal speculative position limits regime; and (5) require exchanges to establish 

speculative position limits no higher than federal speculative position limits for referenced contracts and 

provide exchanges with flexibility in setting speculative position limits or position accountability levels for 

physical commodity contracts not subject to federal speculative position limits outside of the spot month.4 

The Final Rule becomes effective on March 15, 2021, with a phased-in compliance schedule as follows: 

                                                      

1  The Commission adopted the final rule by a vote of 3-2 at an open meeting on October 15, 2020.  See CFTC, 

Final Rule, Position Limits for Derivatives, 86 Fed. Reg. 3,236 (Jan. 14, 2021), (the “Final Rule”). 

2  The nine legacy futures contacts subject to existing federal speculative position limits are as follows:  

 CBOT Corn (C)  CBOT Wheat (W)  MGEX Hard Red Spring Wheat (MWE) 

 CBOT Oats (O)  CBOT Soybean Oil (SO)  ICE Cotton No. 2 (CT) 

 CBOT Soybeans (S)  CBOT Soybean Meal (SM)  CBOT KC Hard Red Winter Wheat (KW) 
 

3  Excluded from the definition of “referenced contracts” are: (1) location basis contracts; (2) commodity index 

contracts; (3) trade options; (4) swap guarantees; (5) monthly average pricing contracts; and (6) outright price 

reporting agency index contracts.  See Final Rule at 3,240. 

4  The Final Rule incorporates various other miscellaneous amendments, including the elimination of the 

requirement for market participants to file with the Commission on a monthly basis Forms 204 or 304 to rely on a 

bona fide hedge exemption from federal speculative position limits.  The Commission will retain Part III of Form 

304 related to the cotton on-call report.  See id. at 3,250. 

https://www.friedfrank.com
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 On March 15, 2021, (1) certain amendments relating to increases in most of the federal spot 

month, single month, and all-months combined speculative position limits for legacy futures 

contracts will go into effect, and (2) certain enumerated bona fide hedge and other exemptions 

will become available; and 

 On January 1, 2022, (1) federal speculative position limits will apply for the first time to 16 core 

referenced futures contracts on certain agricultural, metals and energy commodities, and (2) 

exchanges must establish speculative position limits for referenced contracts and must impose 

speculative position limits or position accountability levels for physical commodity contracts not 

subject to federal speculative position limits outside of the spot month; and 

 On January 1, 2023, (1) federal speculative position limits will apply for the first time to certain 

swaps deemed “economically equivalent” to referenced contracts, and (2) previously-granted risk 

management exemptions will be eliminated. 

This memorandum is intended to provide a high-level overview of certain of the most important aspects of 

the Final Rule and is not intended to be comprehensive or all-inclusive. 

Discussion 

As noted above and as explained in greater detail below, the Final Rule: (1) imposes federal speculative 

position limits on 16 agricultural, metals and energy commodities futures contracts and certain linked 

futures contracts and options on such futures contracts; (2) subjects certain swaps deemed “economically 

equivalent” to referenced contracts to federal speculative position limits; (3) increases most of the spot 

month, single month, and all-months combined federal speculative position limits for legacy futures 

contracts; (4) modifies and expands available exemptions from the federal speculative position limits 

regime; and (5) requires exchanges to establish speculative position limits no higher than federal 

speculative position limits for referenced contracts and provides exchanges with flexibility in setting 

speculative position limits or position accountability levels for physical commodity contracts not subject to 

federal speculative position limits outside of the spot month. 

A. New Core Referenced Futures Contracts Subject to Federal Speculative Position Limits. 

Beginning on January 1, 2022, federal speculative position limits will apply in the spot month for the first 

time to the following 16 core referenced futures contracts listed on CME and ICE exchanges, along with 

certain linked futures contracts and options on such futures contracts, as set forth in the table below.  The 

Final Rule does not impose federal speculative position limits outside of the spot month for these 

contracts5: 

Contract 

Final Federal Spot Month Speculative Position Limit Level6 

(in Contracts, computed on a futures equivalent basis (“FEB”)) 

Agricultural Contracts 

CME Live Cattle (LC) 600/300/2007 

                                                      

5  See id. at 3,241-42. 

6  As in the case of legacy futures contracts, the federal spot month speculative position limit levels for the 16 new 

core referenced contracts are set at or below 25% of estimated total deliverable supply for the referenced 

commodity.  See id. at 3,241. 



Fried Frank Client Memorandum 

3 

Contract 

Final Federal Spot Month Speculative Position Limit Level6 

(in Contracts, computed on a futures equivalent basis (“FEB”)) 

CBOT Rough Rice (RR) 800 

ICE Cocoa (CC) 4,900 

ICE Coffee C (KC) 1,700 

ICE FCOJ-A (OJ) 2,200 

ICE U.S. Sugar No. 11 (SB) 25,800 

ICE U.S. Sugar No. 16 (SF) 6,400 

Metals Contracts 

COMEX Gold (GC) 6,000 

COMEX Silver (SI) 3,000 

COMEX Copper (HG) 1,000 

NYMEX Platinum (PL) 500 

NYMEX Palladium (PA) 50 

Energy Contracts 

NYMEX Henry Hub Natural Gas (NG) 2,0008 

NYMEX Light Sweet Crude Oil (CL) 6,000/5,000/4,0009 

NYMEX New York Harbor ULSD Heating Oil (HO) 2,000 

NYMEX New York Harbor RBOB Gasoline (RB) 2,000 

To assist market participants in complying with the Final Rule, particularly with respect to the 16 new core 

referenced futures contracts, the Commission has published a non-exclusive compilation of futures and 

options on futures contracts listed across exchanges that are directly or indirectly linked to core 

referenced futures contracts.10 

B. “Economically Equivalent Swaps” Subject to Federal Speculative Position Limits. 

Beginning on January 1, 2023, swaps deemed “economically equivalent” to referenced contracts will 

become subject to federal speculative positions limits pursuant to the Commodity Exchange Act (as 

amended by the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010).11  “Economically 

                                                                                                                                                                           

7  The federal spot month speculative position limit levels for the CME Live Cattle (LC) contract feature a step-down 

limit similar to the CME’s existing exchange-set limit: (1) 600 at the close of trading on the first business day 

following the first Friday of the contract month; (2) 300 at the close of trading on the business day prior to the last 

five trading days of the contract month; and (3) 200 at the close of trading on the business day prior to the last 

two trading days of the contract month.  See id. at 3,242 n.24. 

8  The NYMEX Henry Hub Natural Gas (NG) federal spot month speculative limit for cash-settled look-alike 

referenced contracts will apply on a per-exchange and per-OTC swaps market basis rather than on an aggregate 

basis across exchanges.  See id. at n.26. 

9  The federal spot month speculative position limit levels for the NYMEX Light Sweet Crude Oil (CL) contract 

feature a step-down limit: (1) 6,000 contracts as of the close of trading three business days prior to the last 

trading day of the contract; (2) 5,000 contracts as of the close of trading two business days prior to the last 

trading day of the contract; and (3) 4,000 contracts as of the close of trading one business day prior to the last 

trading day of the contract.  See id. at 3,242 n.28. 

10  See CFTC Staff Position Limits Workbook.  The Workbook is a non-exclusive list of linked referenced contracts 

and the omission of a product or contract from the Workbook does not necessarily mean that such product or 

contract is not subject to federal speculative position limits. 

11  See Section 4a(a)(1) of the Commodity Exchange Act. 

https://www.cftc.gov/media/5481/StaffWorkbookDec2020/download
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equivalent swaps” are defined in amended CFTC Rule 150.1 to include swaps that share “identical 

material” contract specifications, terms and conditions12 with referenced contracts, disregarding any 

differences between a swap and a referenced contract on account of (1) lot size or notional amount, (2) 

with respect to (x) physically-settled natural gas swaps and core referenced futures contracts, delivery 

dates diverging by less than two calendar days, and (y) other physically-settled contracts, delivery dates 

diverging by less than one calendar day, and (3) post-trade risk-management arrangements.13  However, 

physically-settled contracts will not be deemed as economically equivalent to cash-settled contracts (and 

vice versa).  The approach taken by the Commission under the Final Rule generally leaves economic 

equivalence determinations to the reasonable, good faith decisions of market participants.14  Swaps that 

fall outside of the Commission’s jurisdiction will not be considered to be “economically equivalent 

swaps”.15 

C. Amendments to Federal Speculative Position Limits for Legacy Futures Contracts. 

Beginning on March 15, 2021, increased federal speculative position limits will apply for several legacy 

futures contracts, as set forth in the table below16: 

 Spot Month Single Month and All-Months Combined 

Contract 

Final Federal Speculative 

Position Limit Level17 

(in Contracts, on a FEB) 

Existing Federal 

Speculative Position Limit 

Level 

(in Contracts, on a FEB) 

Final Federal 

Speculative Position 

Limit Level18 

(in Contracts, on a 

FEB) 

Existing Federal 

Speculative Position 

Limit Level 

(in Contracts, on a 

FEB) 

CBOT Corn (C) 1,200 600 57,800 33,000 

CBOT Oats (O) 600 600 2,000 2,000 

CBOT Soybeans (S) 1,200 600 27,300 15,000 

CBOT Soybean Meal 

(SM) 

1,500 720 16,900 6,500 

CBOT Soybean Oil (SO) 1,100 540 17,400 8,000 

CBOT Wheat (W) 1,200 600 19,300 12,000 

CBOT KC Hard Red 

Winter Wheat (KW) 

1,200 600 12,000 12,000 

                                                      

12  The Commission has noted that the following commonly negotiated provisions of swap documentation (e.g., 

ISDA master agreements) will not be considered to be “material”: (1) business day and holiday conventions; (2) 

day counts; (3) calculation agent; (4) dispute resolution mechanisms; (5) choice of law; and (6) representations 

and warranties.  In this regard, the Commission interprets a provision to be “material” if it drives the economic 

value of a swap.  See Final Rule, 86 Fed. Reg. 3,236, 3,291. 

13  See id. at 3,413. 

14  See id. at 3,296. 

15  See id. at 3,240. 

16  See id. at 3,241; 3,244. 

17  The federal spot month speculative position limit levels for legacy futures contracts are set at or below 25% of 

estimated total deliverable supply for the referenced commodity. 

18  The federal single month and all-months combined speculative position limit levels are set at 10% of the open 

interest for the first 50,000 contracts, increasing incrementally by 2.5% of open interest thereafter.  See Final 

Rule, 86 Fed. Reg. 3,236, 3,243. 
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 Spot Month Single Month and All-Months Combined 

Contract 

Final Federal Speculative 

Position Limit Level17 

(in Contracts, on a FEB) 

Existing Federal 

Speculative Position Limit 

Level 

(in Contracts, on a FEB) 

Final Federal 

Speculative Position 

Limit Level18 

(in Contracts, on a 

FEB) 

Existing Federal 

Speculative Position 

Limit Level 

(in Contracts, on a 

FEB) 

MGEX Hard Red Spring 

Wheat (MWE) 

1,200 600 12,000 12,000 

ICE Cotton No. 2 (CT) 900 300 5,950 (single month)19 

11,900 (all-months 

combined) 

5,000 

D. Modifications to and Expansion of Available Exemptions from Federal Speculative Position Limits. 

a. Modification of “Bona Fide Hedging Transaction or Position” Definition. 

Beginning on March 15, 2021, certain modifications to the definition of “bona fide hedging transaction or 

position” which, among other things, expand the list of enumerated bona fide hedge exemptions, will go 

into effect.  Under the Final Rule, bona fide hedging transactions or positions may exceed federal 

speculative position limits; provided that, such transactions or positions: (1) always represent a substitute 

for transactions or positions made or to be made at a later time in a physical marketing channel (the 

“temporary substitute test”); (2) the position is economically appropriate to the reduction of price risks in 

the conduct and management of a commercial enterprise (the “economically appropriate test”); and (3) 

the position arises from the potential change in value of actual or anticipated assets, liabilities or services 

(the “change in value requirement”).20  The Final Rule also clarifies that market participants generally may 

hedge either on a “gross basis” or a “net basis”, provided that, such entity has been doing so over time in 

a consistent manner, and is not doing so to avoid federal limits.21 

b. Expansion of Enumerated Bona Fide Hedge Exemptions. 

The Final Rule also adds a new Appendix A to Part 150 of the Commission’s rules that sets forth an 

expanded list of self-effectuating22 enumerated bona fide hedge exemptions: (1) hedges by agents23; (2) 

                                                      

19  The single month limit for ICE Cotton No. 2 (CT) is set at 50% of the all-months-combined limit.  See id. at 3,244 

n.33. 

20  See id. at 3,245.  Thus, the modified definition of “bona fide hedging transaction or position” (1) effectively 

eliminates the “risk management exemption” unless the transaction or position qualifies as an offset of a pass-

through or a swap offset, and (2) clarifies that the economically appropriate test applies exclusively to price risk.  

In addition, the modified definition includes pass-through swaps, offsets of pass-through swaps and offsets of 

qualifying swaps positions, under certain conditions. 

21  See id. at 3,245. 

22  Enumerated bona fide hedge exemptions are self-effectuating with respect to federal speculative position limits.  

Thus, market participants relying on such exemptions will not be required to request prior approval from the 

CFTC in order to exceed federal speculative position limits.  However, market participants may need to seek an 

exemption from the relevant exchange prior to exceeding applicable exchange-set limits. 

23  Hedges by agents include positions pursuant to which the agent (1) does not own or is not contracted to sell or 

purchase the offsetting cash commodity at a fixed price, (2) is responsible for merchandising the cash positions 

being offset, and (3) has a contractual agreement with the person who (i) owns the commodity or (ii) holds cash-

market positions being offset.  See id. at 3,275-76. 
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short hedges of anticipated mineral royalties24; (3) hedges of anticipated services25; (4) offsets of 

commodity trade option26; and (5) hedges of anticipated merchandising.27 

c. Expedited Review for Non-Enumerated Bona Fide Hedge Exemptions. 

In addition to expanding the list of enumerated bona fide hedge exemptions, the Final Rule also provides 

for a streamlined process to request an exemption where a transaction does not fit within one of the 

enumerated bona fide hedge exemptions.  When seeking an exemption from federal speculative position 

limits under the Final Rule, a market participant will be able to apply to the CFTC or the relevant 

exchange.  If a market participant applies to an exchange for relief and the exchange determines to grant 

a non-enumerated bona fide hedging position recognition as being “in accord with sound commercial 

practices” and capable of being “established and liquidated in an orderly fashion,” then the exchange will 

notify the market participant and the Commission simultaneously.  The market participant could then rely 

on the exchange’s determination if the CFTC does not give notice otherwise within 10 business days (or 

two business days in the case of sudden or unforeseen bona fide hedging needs) after the exchange 

issues such a determination.  Once such an exemption is granted, a market participant will have to re-

apply for any such exemptions on an annual basis.28 

d. Exemption for Certain “Spread Transactions”. 

Notably, the Final Rule also provides an exemption from federal speculative position limits for the 

following types of “spread transactions”29: 

 Intra-market spreads; 

 Inter-market spreads; 

 Intra-commodity spreads; 

 Inter-commodity spreads; 

 Calendar spreads; 

 Quality differential spreads; 

 Processing spreads (e.g., energy “crack” 

spreads or soybean “crush” spreads); 

 Product or by-product differential spreads; and 

 Futures-options spreads. 

                                                      

24  Short hedges of anticipated mineral royalties include short positions in a commodity derivative contract to offset 

the anticipated change in value of the mineral royalty rights that are owned by that person and arose out of the 

production of a mineral commodity (e.g., oil and gas).  See id. at 3,276. 

25  Hedges of anticipated services include positions used to hedge the anticipated change in value of receipts or 

payments due or expected to be due under an executed contract for services arising out of the production, 

manufacturing, processing, use, or transportation of the commodity underlying the commodity derivative contract.  

See id. at 3,277. 

26  Offsets of commodity trade option include positions that do not exceed in quantity on a futures-equivalent basis a 

position in a physically- delivered commodity option purchased by commercial users of the commodities 

underlying the option.  See id. at 3,278. 

27  Hedges of anticipated merchandising include positions in commodity derivative contracts that offset the 

anticipated change in value of the underlying commodity that a person anticipates purchasing or selling; provided 

that, certain criteria are met.  See id. at 3,271. 

28  See id. at 3,246. 

29  See id. at 3,351 n.929.  As with bona fide enumerated hedge exemptions, the spread transaction exemptions are 

self-effectuating with respect to federal speculative position limits, but not with respect to applicable exchange-

set limits. 
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E. Exchange-Set Speculative Position Limits and Position Accountability Levels. 

Beginning on January 1, 2022, for contracts subject to federal speculative position limits, the Final Rule 

requires exchanges to establish speculative position limits that are no more permissive for referenced 

contracts than those set by the Commission at the federal level.30  With respect to physical commodity 

contracts not subject to federal speculative position limits outside of the spot month, the Final Rule 

requires exchanges to establish speculative position limits in the spot month either (1) at a level no 

greater than 25% of deliverable supply, or (2) in accordance with an alternative approach that the CFTC 

must approve.31  Outside of the spot month, exchanges have flexibility to set either speculative position 

limits or position accountability levels.32  Exchange position accountability establishes a level at which an 

exchange will ask a market participant additional questions, including regarding the purpose for the 

position, and will evaluate existing market conditions.  If the position does not raise any concerns, the 

exchange will allow the market participant to exceed the accountability level.  If the position raises 

concerns, the exchange has the authority to instruct the market participant not to increase the position 

further, or to reduce the position.33 

F. Netting and Position Aggregation Under the Final Rule. 

Under the Final Rule, all federal spot month speculative position limits are calculated separately with 

respect to cash-settled and physically-settled referenced contracts.  Consequently, for purposes of 

determining compliance with federal spot month speculative position limits, position holders are permitted 

to net long and short exposures within, but not across, such settlement categories.34  By contrast, 

positions in cash-settled and physically-settled referenced contracts may be netted for purposes of 

determining compliance with federal speculative position limits outside of the spot month. 

The Final Rule leaves unchanged the Commission’s position aggregation requirements, including the 

exemptions from having to aggregate positions pursuant to Rule 150.4 of the CFTC’s rules and related 

CFTC staff no-action relief.35 

Conclusion 

The Final Rule subjects a greater number of commodity derivative contracts to the federal speculative 

position limit regime with the addition of 16 new core referenced futures contracts on certain agricultural, 

metals and energy commodities and the inclusion of economically equivalent swaps.  However, because 

the new federal speculative position limits generally increase position limit levels for legacy futures 

                                                      

30  See id. at 3,251.  Note that exchanges will be permitted to grant exemptions from exchange-set position limits; 

provided that, with respect to contracts subject to federal speculative position limits, any such exemption does 

not work to subvert the federal speculative position limit regime. 

31  See id. at 3,244. 

32  Id. 

33  Id. 

34  See id. at 3,346. 

35  In particular, CFTC Letter No. 19-19 (July 31, 2019), which extends for three years to August 12, 2022 no-action 

relief granted in CFTC Letter No. 17-37 (August 10, 2017), which provides relief from certain of the notice filing 

requirements in CFTC Rule 150.4(c), including by requiring such filings to be submitted only upon request and by 

limiting the nature of the information which must be included in such notice filings, as well as certain additional 

relief. 
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contracts, are also generally consistent with existing exchange-set position limits and provide for 

additional exemptions from both federal and exchange-set position limits, the overall impact of these 

regulatory changes will likely be mitigated to some extent, depending of course on the nature and 

composition of market participants’ trading strategies and portfolios.  In advance of the phased-in 

compliance dates, asset managers should therefore evaluate their exposure to the 25 core referenced 

futures contracts and swaps that share identical material contract specifications, terms and conditions 

with such core referenced futures contracts to assess whether it may be appropriate to begin to adjust 

any such exposures.36 

* * * 
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36  It is uncertain whether or to what extent the Commission may revisit the Final Rule in the future. 
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