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CFTC Adopts Amendments to Rule 3.10(c) 
Exemption for Certain Foreign Intermediaries 

On October 15, 2020, the Commodity Futures Trading Commission (the “CFTC” or the “Commission”) 

voted unanimously to adopt several amendments to CFTC Rule 3.10(c) which, among other things, 

provides an exemption from registration as a commodity pool operator (“CPO”) for certain persons 

located outside of the United States engaged in the activity of a CPO (an “offshore CPO”) who operate an 

offshore commodity pool that is neither offered nor sold to U.S. participants (an “offshore pool”) (the 

“Offshore CPO Exemption”).1  Consistent with the Commission’s earlier proposal,2 the amendments: (1) 

explicitly permit an offshore CPO to avail itself of the Offshore CPO Exemption on a pool-by-pool basis; 

(2) enable an offshore CPO’s U.S. affiliate to provide initial capital to an offshore pool without 

disqualifying such CPO from availing itself of the Offshore CPO Exemption; (3) add, subject to certain 

conditions, a safe harbor for a CPO using the Offshore CPO Exemption with respect to the inadvertent 

participation of U.S. persons in an offshore pool; and (4) explicitly permit an offshore CPO to claim the 

Offshore CPO Exemption concurrently with other registration exemptions or regulatory exclusions.  In 

addition, the amendments adopt in modified form a prior CFTC proposal3 intended to clarify whether 

commodity interest transactions must be cleared through a registered futures commission merchant 

(“FCM”) as a condition to claiming the registration exemptions for foreign intermediaries under Rule 

3.10(c), and whether these exemptions are available for foreign intermediaries acting on behalf of certain 

international financial institutions (“IFIs”).  Lastly, the Final Rule implements conforming amendments and 

reorganizes Rule 3.10(c) to improve its readability and clarity.4  The Final Rule will become effective 60 

days following publication in the Federal Register. 

Summary 

In summary, the Final Rule makes the following amendments and adjustments to CFTC Rule 3.10(c): 

1. Exemption for Offshore CPOs on a Pool-by-Pool Basis.  CFTC Rule 3.10(c)(5)(i) explicitly permits 

an offshore CPO to avail itself of the Offshore CPO Exemption on a pool-by-pool basis by 

specifying that the availability of such exemption will be determined, in part, by whether all of the 

                                                      

1  See 17 C.F.R. 3.10(c)(5), as amended by the Final Rule (defined below). 
2  See Proposed Rule, Exemption From Registration for Certain Foreign Persons Acting as Commodity Pool 

Operators of Offshore Commodity Pools, 85 Fed. Reg. 35,820 (Jun. 12, 2020), 

https://www.govinfo.gov/content/pkg/FR-2020-06-12/pdf/2020-12034.pdf (the “2020 Proposal”). 
3  See Proposed Rule, Exemption From Registration for Certain Foreign Persons, 81 Fed. Reg. 51,824 (Aug. 5, 

2016), https://www.govinfo.gov/content/pkg/FR-2016-08-05/pdf/2016-18210.pdf (the “2016 Proposal”). 
4  See Final Rule (Voting Draft), Exemption from Registration for Certain Foreign Intermediaries, (Oct. 15, 2020), 

https://www.cftc.gov/media/5061/votingdraft101520Part3/download (the “Final Rule”). 

https://www.friedfrank.com
https://www.govinfo.gov/content/pkg/FR-2020-06-12/pdf/2020-12034.pdf
https://www.govinfo.gov/content/pkg/FR-2016-08-05/pdf/2016-18210.pdf
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participants in a particular offshore pool are located outside of the U.S., its territories, or 

possessions (so-called “foreign located persons”) or are certain specified IFIs. 

2. Exception for U.S. Affiliates’ Contributions to Offshore Pools.  CFTC Rule 3.10(c)(5)(ii) permits 

initial capital contributed to an offshore pool by an offshore CPO’s U.S. affiliate to be disregarded 

in assessing whether such pool is an offshore pool for purposes of the Offshore CPO Exemption 

because such U.S. affiliate will not be considered a “participant” for purposes of Rules 

3.10(c)(5)(i) or 3.10(c)(5)(iii).5  The affiliate contribution exception is limited to capital contributions 

made by non-natural person affiliates at or near a pool’s inception to support the offshore pool 

until such time as it has an established performance history for solicitation purposes.  

Additionally, the affiliate contribution exception requires that (1) the U.S. affiliate and its principals 

are not barred or suspended from participating in commodity interest markets in the U.S., its 

territories, or possessions, and (2) interests in the affiliate are not marketed as providing access 

to trading in commodity interest markets in the U.S., its territories, or possessions. 

3. Safe Harbor for Inadvertent Participation of U.S. Participants in Offshore Pools.  CFTC Rule 

3.10(c)(5)(iii) adds a safe harbor from CPO registration for an offshore CPO that takes 

reasonable steps designed to ensure that participation units in its operated offshore pools are not 

offered or sold to persons located in the U.S.  The safe harbor is subject to the following five 

conditions and must be supported by adequate documentation to demonstrate compliance: 

 Written Prohibitions in Offering Material/Underwriting and Distribution Agreements.  The 

offshore pool’s offering materials and any underwriting or distribution agreements include 

clear, written prohibitions on the offshore pool’s offering to participants located in the U.S. 

and on U.S. ownership of the offshore pool’s participation units. 

 Design of Offshore Pool’s Offering Materials and Constitutional Documents.  The offshore 

pool’s constitutional documents and offering materials: (a) are reasonably designed to 

preclude persons located in the U.S. from participating therein, and (b) include mechanisms 

reasonably designed to enable the offshore CPO to exclude any persons located in the U.S. 

who attempt to participate in the offshore pool, notwithstanding those prohibitions. 

 Exclusive Use of Offshore Intermediaries.  The offshore CPO exclusively uses non-U.S. 

intermediaries for the distribution of participations in the offshore pool.6 

 Reasonable Investor Due Diligence.  The offshore CPO uses reasonable investor due 

diligence methods at the time of sale to preclude persons located in the U.S. from 

participating in the offshore pool. 

 Direction and Distribution of Participation Interests to Non-U.S. Persons.  The offshore pool’s 

participation units are directed and distributed to participants outside of the U.S., including by 

means of listing and trading such units on secondary markets organized and operated 

                                                      

5  For purposes of the affiliate contribution exception in CFTC Rule 3.10(c)(5)(ii), “control” would be interpreted 

consistent with the Commission’s definition of “affiliate” in Rule 4.7(a)(1)(i), and would include possession, direct 
or indirect, of the power to direct or cause the direction of the management and policies of a person, whether 

through the ownership of voting shares, by contract, or otherwise. 
6  In connection with adopting the safe harbor as proposed, the Commission noted its preliminary determination 

that a non-U.S. intermediary would include a non-U.S. branch or office of a U.S. entity, or a non-U.S. affiliate of a 

U.S. entity, if the distribution takes place exclusively outside of the U.S. 
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outside of the U.S., and in which an offshore CPO has reasonably determined participation 

by persons located in the U.S. is unlikely. 

4. Exemption “Stacking” by Offshore CPOs.  CFTC Rule 3.10(c)(5)(iv) explicitly permits an offshore 

CPO to claim the Offshore CPO Exemption without affecting its ability to register with the 

Commission or qualify for and/or claim (i.e., “stack”) an exclusion or exemption otherwise 

available under CFTC rules with respect to the operation of another qualifying pool, including 

without limitation an exclusion or exemption under Rules 4.5 and 4.13, respectively. 

In addition to amending the Offshore CPO Exemption, the Final Rule also adopts in modified form 

amendments originally proposed in the 2016 Proposal that were intended to exempt from registration 

foreign intermediaries with respect to commodity interest transactions for foreign located persons or 

certain IFIs, regardless of whether such foreign intermediaries clear such transactions through a 

registered FCM.  The Final Rule modifies the August 2016 proposal by providing that this exemption for 

foreign intermediaries is available where any commodity interest transaction that is required or intended 

to be cleared on a registered derivatives clearing organization (“DCO”) is cleared on a DCO by a 

registered FCM (unless the foreign intermediary’s customer is a clearing member of the DCO).  The Final 

Rule also modifies the 2016 Proposal by expanding the definition of “international financial institution” to 

be consistent with the definition of “U.S. person” as articulated in the Commission’s recent final cross-

border rule for swap dealers and major swap participants.7 

Conclusion 

The amendments to CFTC Rule 3.10(c) provide offshore CPOs who operate both offshore and U.S. pools 

additional legal and regulatory certainty and, with respect to their offshore pools, relief from various 

regulatory requirements, including reporting on Form CPO-PQR.  Such firms should carefully review the 

Final Rule to assess whether and to what extent they may be able to take advantage of the newly 

amended exemption. 

* * * 

Authors: 

William J. Breslin 

David S. Mitchell 

Charles R. Thompson, II 

This memorandum is not intended to provide legal advice, and no legal or business decision should be 

based on its contents. If you have any questions about the contents of this memorandum, please call your 

regular Fried Frank contact or an attorney listed below: 

                                                      

7  See Final Rule, Cross-Border Application of the Registration Thresholds and Certain Requirements Applicable to 

Swap Dealers and Major Swap Participants, 85 Fed. Reg. 56,924 (Sep. 14, 2020), 

https://www.govinfo.gov/content/pkg/FR-2020-09-14/pdf/2020-16489.pdf. 

https://www.govinfo.gov/content/pkg/FR-2020-09-14/pdf/2020-16489.pdf
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