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U.S. Supreme Court Curtails FTC’s Ability to 
Seek Restitution and Disgorgement in 
Consumer and Antitrust Cases 

In a unanimous decision, the Supreme Court of the United States held that Section13(b) of the Federal 

Trade Commission Act does not authorize the Federal Trade Commission to seek, or a court to award, 

equitable monetary relief such as restitution or disgorgement.  AMG Capital Management, LLC, et al. v. 

Federal Trade Commission, Case No. 19-508, slip op. (U.S. Apr. 22, 2021 (Breyer, J.). 

The FTC has relied heavily on Section 13(b) to collect billions of dollars in court-ordered restitution and 

disgorgement from defendants in consumer and antitrust cases, bypassing the administrative 

proceedings required under the Federal Trade Commission Act.  The prospect of this decision had 

already prompted the FTC to seek legislative relief from Congress, which remains under review.  In the 

meantime, the FTC has admitted that this decision has deprived it of “the strongest tool” it has to protect 

consumers and businesses. 

Despite the limits of Section 13(b), the Commission can still obtain civil penalties from violators of the 

Federal Trade Commission Act under Sections 5 and 19, following a successful administrative 

proceeding and the issuance of a final cease and desist order.  In addition, the Commission can also 

continue to work collaboratively with state attorneys general who still have the authority to obtain 

equitable monetary relief under their respective consumer protection laws. 

Background of the Case 

This case arises out of a deceptive payday loan scheme operated by the petitioner and several affiliated 

companies, including AMG Capital Management.  In 2012, the FTC brought a civil action in a federal 

district court against the petitioner and his companies alleging violation of Section 5 of the Federal Trade 

Commission Act (the “Act”), which prohibits “unfair or deceptive acts or practices in or affecting 

commerce.”  15 U.S.C. §45(a)(1)-(2).  In the suit, the Commission, pursuant to §13(b) of the Act, sought a 

permanent injunction prohibiting the petitioner from committing future violations of the Act, as well as 

monetary relief in the form of restitution and disgorgement.  The District Court granted the Commission’s 

request for an injunction and ordered the petitioner to pay $1.27 billion in restitution and disgorgement. 

In an appeal to the Ninth Circuit, AMG argued that §13(b) does not authorize the Commission to seek, or 

the court to award, the monetary relief granted.  The Ninth Circuit rejected the argument and affirmed the 

award.  AMG then sought certiorari review in the Supreme Court of the United States (the “Court”), which 

was granted to resolve recent differences among the circuits as to the scope of §13(b). 

The Supreme Court’s Decision 

In a unanimous opinion, delivered by Justice Breyer, the Court struck down the Commission’s nearly fifty-

year-old practice of using §13(b), particularly §13(b)’s “permanent injunction” language, to seek and 
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secure restitution and other forms of equitable monetary relief directly in court, without first satisfying the 

prerequisite administrative process.  The Court explained that, by its express terms, §13(b) “concerns 

prospective injunctive relief, not retrospective monetary relief.” 

To address the Commission’s concerns about providing redress to consumers, the Court observed that 

§19 of the Act expressly authorizes district courts to award monetary relief “to redress injury to 

consumers” in cases where the Commission has first engaged in administrative proceedings.  The Court 

noted, however, that §19 applies only when the Commission begins the administrative process within 

three years of the underlying violation, seeks monetary relief within one year of any resulting final cease 

and desist order, and proves the conduct at issue was “dishonest or fraudulent.”  In response to the 

Commission’s argument that the conditions and limitations set forth in §19 are too cumbersome to 

provide adequate redress to consumers, the Court reminded the Commission that it is “of course, free to 

ask Congress to grant it further remedial authority.” 

In concluding that §13(b) does not authorize the Commission to directly obtain court-ordered monetary 

relief, the Court reiterated its holdings in recent cases that “a provision’s grant of an ‘injunction’ or other 

equitable powers does not automatically authorize a court to provide monetary relief.”  In support of this 

position, the Court explained that the scope of authorized equitable relief requires an interpretation of the 

relevant statutory scheme as a whole, which can limit a court’s jurisdiction in equity when there are 

enforcement provisions that explicitly provide for equitable monetary relief. 

Looking Ahead 

Given the decision’s complete elimination of the Commission’s ability to seek directly from the courts 

equitable monetary relief in consumer and antitrust cases, the Commission’s Acting Chair asserted that 

“the Supreme Court ruled in favor of scam artists and dishonest corporations,” and that “the Court has 

deprived the FTC of the strongest tool [it] had to help consumers when they need it most.”  The 

Commission has “urge[d] Congress to act swiftly to restore and strengthen the powers of the agency 

[under §13(b)].” 

As the Supreme Court acknowledged in its opinion, the FTC has already testified before the U.S. Senate 

Commerce Committee on the need to strengthen the Commission’s authority under §13(b), and has 

introduced a bill that will do so.  The bill, introduced in the Senate on September 17, 2020, would revise 

§13(b) to expressly authorize the Commission to seek from the courts restitution and disgorgement for 

violations of any provision of law enforced by the Commission.  See S. 4626, 116th Cong., 2d Sess., 

§403 (2020).  The Senate has not yet voted on the bill. 

Absent a legislative change, the decision does not prevent the FTC from seeking restitution in consumer 

protection cases under Sections 5 and 19 of the Act.  Section 5 allows the Commission to seek civil 

penalties from violators in consumer protection matters where the Commission has issued a final cease 

and desist order against a third party in a litigated administrative proceeding, and there is a determination 

in that order that a specific act or practice is unfair or deceptive.  In order to obtain civil penalties under 

Section 5, the Commission must show that the violator had “actual knowledge that such act or practice is 

unfair or deceptive and is unlawful.” 15 U.S.C. §45(m)(1)(B)(2).  In addition, as the Supreme Court 

explained in AMG Capital, the Commission may seek consumer redress in federal district court for 

consumer injury caused by conduct that was adjudicated at an administrative proceeding.  To obtain relief 

under Section 19, the Commission must show that “a reasonable man would have known under the 

circumstances [that the conduct] was dishonest or fraudulent.” 15 U.S.C. §57b(a)(2). 
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* * * 

Beyond the FTC, it is possible state attorneys general may seek to fill the void created by the Court’s 

decision.  It is not uncommon for the states to collaborate with the Commission on consumer protection 

investigations and, following such collaboration, file cases alongside the FTC.  In the wake of the Court’s 

decision in AMG Capital, it is possible that the FTC may consider whether and how it should coordinate 

with state attorneys general to obtain monetary relief under their respective consumer protection laws. 
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