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Fifth Circuit Decision Highlights Judicial Focus 
on Adequacy of Consideration and Choice of 
Law Provisions in Employee Non-Competes 

In its recent decision affirming the issuance of a preliminary injunction to enforce an employee’s covenant 

not to compete, the U.S. Court of Appeals for the Fifth Circuit underscored for employers the importance 

of ensuring that adequate consideration is provided to employees in exchange for their covenants not to 

compete.  Additionally, the court disregarded the parties’ contractual agreement to apply Delaware law, 

instead applying Texas law. 

In this case, Realogy Holdings Corp. v. Jongebloed, the court did not address whether the grant of equity 

compensation to an existing employee constituted legally sufficient consideration to support the non-

compete.  Rather, the court found the employee’s covenant to be enforceable because even though, as a 

multiyear employee, she had access to some confidential information before she signed her covenant, 

there was clear evidence that she was provided with access to new and different confidential information 

following her execution of the agreement – including her employer’s strategy for competing against the 

very company for which she subsequently sought to work. 

The decision is a reminder that it is a best practice not only to explicitly reference an employer’s provision 

of and an employee’s access to company confidential information in restrictive covenant agreements – 

even those executed in connection with equity incentive programs – but to make a clear record that for a 

continuing employee, there is new and different confidential information provided in connection with 

entering into the covenant. 

Notably, even though the covenants in this case were entered into in connection with the grant of equity 

in a Delaware entity, the Fifth Circuit rejected the Delaware choice of law provision in the restrictive 

covenant agreement in favor of the application of Texas law because the employment was based in 

Texas, the covenant restricted the employee’s proposed activities only in Texas, and Texas, as a matter 

of public policy, takes a narrower view of non-competes than does Delaware.  While that decision hinged 

on the application of a particular Texas choice of law statute, it also highlights an increasing willingness 

by courts to disregard contractual choice of law clauses in non-compete agreements that call for the 

application of Delaware law (where many companies are incorporated) in favor of applying the often more 

restrictive law of the state where the employment relationship is based. 

Background 

In Jongebloed, the employee had worked for several years as a sales manager and as Vice President of 

Sales at the Houston office of a luxury real estate brokerage firm.  In May 2018, approximately nine 

months before her resignation, the brokerage firm’s publicly traded parent company (Realogy Holdings) 

selected her to participate in the company’s equity incentive program, and granted her an award of 
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restricted stock units (RSUs), which would have vested in equal parts over a three-year period, subject to 

her continued employment.  To accept the award, the employee had to sign award documentation, which 

included a Restrictive Covenants Agreement that made clear that the award was conditioned on her 

agreeing to certain restrictive covenants, including a non-compete. 

The RSU award agreement provided (as is common) that if the employee’s employment with the 

company terminated for any reason, then the RSUs, to the extent not vested, would be forfeited without 

payment of any consideration by the company.  Further, the award documentation stated clearly that the 

covenants would survive a termination of the award, as well as any termination of employment. 

The Restrictive Covenants Agreement included both a non-solicitation covenant and a non-competition 

covenant that prohibited the defendant, for a period of one year following termination of employment and 

within fifteen miles of any branch where she worked, from “perform[ing] services for a commercial or 

residential real estate brokerage business that are the same as or similar to the services [she] provided to 

the Company ... or that are otherwise likely or probable to result in the use or disclosure of Confidential 

Information.”  The agreement also stated that the defendant’s employment “has required, and will 

continue to require, that [she] has access to, and knowledge of, Confidential Information.” 

In February 2019, the defendant resigned her employment to take a position as a sales manager at the 

Houston office of Compass, a direct competitor of Realogy.  As a result of the defendant’s resignation, 

her RSUs – none of which had yet vested – were forfeited. 

Choice of Law 

On appeal of the district court’s issuance of a preliminary injunction enjoining her from working with 

Compass, the employee successfully argued that Texas law should govern the Restrictive Covenants 

Agreement, despite a choice of law provision in the agreement providing for Delaware law to apply.  The 

Fifth Circuit held that while there was a reasonable basis for the parties’ choice of Delaware law, given 

Realogy’s incorporation in Delaware, Texas had a more significant relationship with the parties and the 

transaction at issue, given that the defendant was a Texas resident, worked for Realogy’s Houston 

subsidiary, and agreed to the Restrictive Covenants Agreement in Texas, and that the non-competition 

provision prohibited her from working in certain areas in Texas. 

In that regard, the court found that Texas had a materially greater interest than Delaware in the 

enforceability of the non-competition provision because Realogy is a national employer and “Delaware’s 

interest is limited to protecting a national business incorporated under its laws,” whereas the employee 

worked for Realogy in Texas and sought to work for Compass in Texas, her work involved real estate 

sales only in the Houston area, and Texas consumers are interested in the services provided by both 

entities.  Moreover, the Fifth Circuit found that the application of Delaware law would contravene a 

“fundamental policy” of Texas, citing the Texas Supreme Court’s decision in DeSantis v. Wackenhut 

Corp., which held that “the law governing enforcement of noncompetition agreements is fundamental 

policy in Texas, and that to apply the law of another state to determine the enforceability of such an 

agreement ... would be contrary to that policy.”  Further, because Texas law requires restrictive covenants 

to be ancillary to or part of an otherwise enforceable agreement, while Delaware law does not, the Fifth 

Circuit found that Texas law must govern the Restrictive Covenants Agreement. 

Enforceability of the Non-Competition Provision 

Despite the Fifth Circuit’s application of the more restrictive provisions of Texas law, it nevertheless held 

that the Restrictive Covenants Agreement was supported by sufficient consideration.  Three points in the 

court’s decision are particularly notable. 
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First, the court did not address whether the equity grant alone would constitute sufficient consideration for 

the non-compete.  In some states, such an award would likely suffice, but in Texas, continued 

employment does not support the introduction of a non-compete obligation for an existing employee.  

Thus, the case should not be read to support a broad conclusion about the sufficiency of an equity grant 

to justify new restrictions on existing personnel. 

Second – and significantly – the court rejected the employee’s assertion that the forfeiture of her 

unvested equity upon resignation rendered the consideration illusory.  While the court relied upon other 

consideration (namely, the provision of confidential information) as independently sufficient, the adequacy 

of an item of compensation as consideration should not be determined in hindsight by whether that 

compensation is forfeited upon departure (which is common).  Although the decision does not make the 

point, the RSUs were valuable at the time they were granted and the non-compete was agreed to 

because they provided the opportunity to participate in potential upside.  Any other result that evaluates 

the sufficiency of consideration only retroactively by whether the RSUs had vested (or, for example, 

whether options were “in the money,” or whether stock had appreciated in value) effectively ignores that 

the opportunity for compensation constitutes consideration, and that a contract is not an agreement to be 

bound by restrictions only if the equity actually delivers appreciation. 

Third, the Fifth Circuit held that Realogy’s agreement to provide confidential information to the employee 

in connection with her entering into the Restrictive Covenants Agreement was, by itself, sufficient 

consideration.  This is significant because employees might argue that having been privy to confidential 

information for several years before a restrictive covenant was imposed shows that the non-compete was 

not actually necessary to protect the company’s confidential information.  Employees might also try to 

show that they performed similar functions before and after agreeing to the covenant, with similar access 

to information before and after.  But what moved the court here was a solid factual showing by Realogy 

that that it did, in fact, provide her with new and different confidential information after she signed the non-

compete, including its strategies for competing specifically with Compass and for retaining its top-

producing agents, who were then being recruited by Compass.  Even under Texas’s more restrictive case 

law, the actual provision of new confidential information to an employee who promised to keep it 

confidential as part of an agreement that also contains a non-compete covenant is sufficient to make the 

non-compete enforceable.  And that was ultimately the linchpin of the Fifth Circuit’s decision. 

Takeaways 

The Fifth Circuit’s decision in Jongebloed underscores several considerations for employers in drafting 

and disseminating restrictive covenant agreements in connection with employees’ participation in 

incentive plans.  To begin with, while participation in particular incentive plans may itself be sufficient 

consideration for entering into a restrictive covenant agreement, it is important to ensure that 

consideration requirements in the jurisdiction that governs the agreement are satisfied.  For example, 

while some jurisdictions permit continued employment to serve as sufficient consideration, other 

jurisdictions apply a higher standard.  In most instances, however, the provision of confidential 

information will be among the items constituting sufficient consideration.  As a result, companies should 

ensure their restrictive covenant agreements contain clear language pertaining to the company’s 

provision of and the employee’s access to confidential information.  Additionally, careful thought should 

be given to choice of law and related choice of forum provisions provided for in restrictive covenant 

agreements to ensure maximum enforceability in the particular jurisdiction where enforcement may be 

sought. 

* * * 
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