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SEC Proposes Changes to Beneficial 
Ownership Reporting 

On February 10, 2022, the Securities and Exchange Commission (the “SEC”) proposed extensive 

changes to the rules under Sections 13(d) and 13(g) of the Securities Exchange Act of 1934 (the 

“Exchange Act”). See SEC Release No. 34-94211 (the “Proposing Release”). The comment period will 

end no earlier than April 11, 2022. 

These proposals affect the scope of investment activity that may cause a person to be subject to the 

disclosure obligations under Exchange Act Section 13(d). First, the proposed rules would provide that a 

holder of solely cash-settled derivative securities (other than security-based swaps) would be deemed a 

beneficial owner of the delta-adjusted number of reference securities if the derivative security is held with 

the purpose or effect of changing or influencing the control of the relevant issuer (or as a participant in a 

transaction having such purpose or effect). Second, the proposed rules would substantially expand the 

field of behavior that may create a “group” of two or more investors in any issuer, which may be subject to 

regulation based on their combined beneficial ownership of the issuer’s registered class of equity 

securities. These proposals would also impact the determination of persons subject to Exchange Act 

Section 16, which applies to beneficial owners of, and members of groups that beneficially own, more 

than 10% of the outstanding shares of a registered class of equity securities. 

The proposed rules would also significantly shorten the filing deadlines for initial and amended filings 

under Exchange Act Section 13(d) and require these disclosures to be made using a machine-readable 

format, facilitating analysis. 

Beneficial Ownership 

 Cash-Settled Derivatives. A person is deemed to be the beneficial owner of a number of equity 

securities (other than non-voting securities) if that person holds a derivative security (as defined 

by reference to existing rules under Exchange Act Section 16), other than a security-based swap, 

that references such class of equity securities, if the derivative security is required to be settled in 

cash and such person holds the derivative security with the purpose or effect of changing or 

influencing control of the issuer of such securities (or as a participant in a transaction having such 

purpose or effect), subject to a delta-based adjustment as discussed below, without offset for any 
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short position. (Proposed Rule 13d-3(e)) The proposed rule excludes security-based swaps 

because disclosure of such positions is the subject of separate rulemaking.1 

 Number of Shares. A holder of such a derivative security would be considered the beneficial 

owner of a number of shares equal to the larger of (i) the product obtained by multiplying the 

number of securities by reference to which the amount payable under the derivative security is 

determined by the delta of the derivative security and (ii) the quotient obtained by dividing the 

notional amount of the derivative security by the most recent closing market price of the reference 

security (the latter would require daily calculation, as would the calculation for any derivative that 

does not have a fixed delta) and then multiplying such quotient by the delta of the derivative 

security. The proposed rule provides that the term “delta” means, with respect to a derivative 

security, the ratio that is obtained by comparing the change in value of the derivative security to 

the change in the value of the reference equity security. (Proposed Rule 13d-3(e)) 

 Percentage Ownership. The proposed rule provides that any securities not outstanding which are 

referenced by such a derivative security would be deemed outstanding for purposes of calculating 

the reporting person’s percentage of beneficial ownership. Given that the proposed rule is 

relevant to only cash-settled securities, it is not clear which specific securities should be 

considered for determining whether this provision would apply. 

 Schedule 13D Disclosure. Schedule 13D would be amended to clarify that derivative securities in 

respect of an issuer’s class of equity securities are subject to disclosure in Schedule 13D Item 6. 

Groups 

 Clarifying That the Existence of a Group Is Dependent on the Totality of the Facts and 

Circumstances and Does Not Require an “Agreement.” The SEC has proposed to expand and 

clarify the circumstances in which a “group” may be formed, most significantly proposing that two 

or more persons who “act as” a group are subject to Exchange Act Sections 13(d) and 13(g) (i.e., 

as a person) without requirement of any “agreement” concerning the issuer’s securities. Acting as 

a group in respect of an issuer’s equity securities would thus be treated as the acquisition by the 

group of all such equity securities beneficially owned by the group’s members, and such a group 

would be deemed to have acquired additional equity securities upon the acquisition thereof by 

any member of the group, unless such acquisition was made from another member of the group. 

(Proposed Rule 13d-5(b)) 

 Exemptions. The proposed rule includes three circumstances that would not create the formation 

of a “group.” 

 A group consisting solely of qualifying institutional investors acting in the ordinary course of 

business and without a control purpose or effect is not deemed to have acquired securities 

beneficially owned by “other members of the group” solely by virtue of their concerted actions 

related to the purchase of equity securities directly from the issuer in a transaction not 

                                                      

1  (Prohibition Against Fraud, Manipulation, or Deception in Connection with Security-Based Swaps; Prohibition 

against Undue Influence over Chief Compliance Officers; Position Reporting of Large Security-Based Swap 

Positions, Release No. 34-93784 (Dec. 15, 2021) [87 FR 6652 (Feb. 4, 2022)]). 
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involving a public offering, so long as there is no agreement among any members of the 

group to act together regarding the issuer except for the purpose of facilitating that specific 

purchase and they take no post-closing actions except for those necessary to conclude 

ministerial matters directly related to the completion of the offer and sale of such securities. 

Note that this proposal would appear to treat some purchasing activity in typical PIPE 

transactions differently for qualifying institutional investors than for other investors. (Proposed 

Rule 13d-6(b)) 

 Two or more persons are not deemed to have acquired beneficial ownership of (for purposes 

of Section 13(d) of the Act) or otherwise beneficially own (for purposes of Section 13(g) of the 

Act) an issuer’s equity securities as a group solely because of their concerted actions with 

respect to such issuer’s securities, including engagement with one another or the issuer or 

acquiring, holding, voting or disposing of the issuer’s equity securities, provided that (i) 

communications among them are not undertaken with the purpose or the effect of changing 

or influencing control of the issuer, and are not made in connection with or as a participant in 

any transaction having such purpose or effect and (ii) such persons, when taking such 

concerted actions, are not directly or indirectly obligated to take such actions (e.g., pursuant 

to a cooperation agreement or a joint voting agreement). (Proposed Rule 13d-6(c)) 

 Two or more persons who, in the ordinary course of their business, enter into a bona fide 

purchase and sale agreement setting forth the terms of a derivative security (e.g., the 

counterparties to a derivative security) would not be deemed to have formed a group together 

with respect to the class of reference securities if such persons did not enter into the 

agreement with the purpose or effect of changing or influencing control of the issuer, or in 

connection with or as a participant in any transaction having such purpose or effect. 

(Proposed Rule 13d-6(d)) Persons who enter into derivative securities transactions outside of 

this exclusion (e.g., banks that would offer derivative securities to activist investors) should be 

mindful of the implications of acting outside this exclusion, noting particularly SEC 

commentary in Section II.D.1. of the Proposing Release to the effect that typical hedging 

activity on the part of such a bank “may be viewed as ‘act[ing] as’ a group.” 

 Tipping of the Filing of Schedule 13D. The proposed rules would specifically establish that a 

person that is or will be required to report beneficial ownership on Schedule 13D who, in advance 

of making such filing, directly or indirectly discloses to any other market participant the non-public 

information that such filing will be made “acts as a group” with such other person or persons to 

the extent that such information was shared with the purpose of causing such other person or 

persons to acquire equity securities of the same class for which the Schedule 13D will be filed, 

and such group will be deemed to have acquired any beneficial ownership held in the same class 

by its members as of the earliest date on which such person or persons acquired beneficial 

ownership “based on” such information. (Proposed Rule 13d-5(b)(1)(ii)) 

Filing Deadlines 

 Initial Schedule 13D. Except for persons permitted to use Schedule 13G as discussed below, 

persons who acquire beneficial ownership of more than 5% of a registered class of equity 

securities would be required to file Schedule 13D within five calendar days after such acquisition. 

(Proposed Rule 13d-1(a)) Currently such filings are due ten calendar days after the relevant 

acquisition. 
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 Schedule 13D Amendments. In the event of any material change in the facts disclosed in 

Schedule 13D, the filer would be required to amend the Schedule 13D within one business day. 

(Proposed Rule 13d-2(a)) Currently such amendments are due “promptly,” a term which was not 

previously defined with precision. 

 Schedule 13G for Qualifying Institutional Investors. In lieu of Schedule 13D, qualifying institutional 

investors acting in the ordinary course of business and without a control purpose or effect would 

be permitted to file Schedule 13G within five business days after the last day of any month in 

which they acquired beneficial ownership of more than 5% of a registered class if their beneficial 

ownership on such last day of the month exceeds 5% of a registered class. (Proposed Rule 13d-

1(b)) Currently such filings are due ten calendar days after the end of the month if beneficial 

ownership then exceeds 10% of a registered class, and are otherwise due 45 days after the end 

of the calendar year if beneficial ownership then exceeds 5% of a registered class. 

 Former Qualifying Institutional Investor. Upon ceasing to qualify for Schedule 13G as a qualifying 

institutional investor (i.e., ceasing to be such an entity, ceasing to act in the ordinary course of 

business, or developing a control purpose or effect), any person who remains a beneficial owner 

of more than 5% of a registered class shall within five calendar days file a Schedule 13D (or, if 

such person would qualify as a passive investor, a Schedule 13G under the applicable rule, as 

discussed below). (Proposed Rules 13d-1(e) and (g)) Currently such filings are due within ten 

calendar days. 

 Amendments by Qualifying Institutional Investors. Qualifying institutional investors that have filed 

on Schedule 13G would be required to amend the filing within five business days after the end of 

any month if as of the end of the month there are any material changes in the information 

reported in the prior filing (other than changes in the percentage of the class beneficially owned if 

such change results solely from a change in the number of shares outstanding). A qualifying 

institutional investor that has filed on Schedule 13G would be required to amend that filing within 

five calendar days after its beneficial ownership exceeds 10% of the registered class. Thereafter, 

such a filer would be required to amend Schedule 13G within five calendar days after its 

beneficial ownership increases or decreases by more than five percent of the class of equity 

securities. (Proposed Rule 13d-2(c)) Currently, the same events also trigger an amendment 

obligation, but on a significantly more delayed schedule, and in some cases based only on 

measurement on the last day of any month. 

 Schedule 13G for Passive Investors. In lieu of Schedule 13D, investors who acquire beneficial 

ownership of more than 5% (but less than 20%) of a registered class without a control purpose or 

effect would be permitted to file Schedule 13G within five calendar days after the relevant 

acquisition. (Proposed Rule 13d-1(c)) Currently such filings are due ten calendar days after the 

relevant acquisition. 

 Former Passive Investors. Upon ceasing to qualify for Schedule 13G (i.e., owning 20% or more of 

the outstanding shares or developing a control purpose or effect), any person who remains a 

beneficial owner of more than 5% of a registered class shall within five calendar days file a 

Schedule 13D. (Proposed Rules 13d-1(e) and (f)) Currently such filings are due within ten 

calendar days. 
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 Amendments by Passive Investors. Passive investors that have filed on Schedule 13G would be 

required to amend the filing within five business days after the end of any month if as of the end 

of the month there are any material changes in the information reported in the prior filing (other 

than changes in the percentage of the class beneficially owned if such change results solely from 

a change in the number of shares outstanding). A passive investor that has filed on Schedule 

13G would be required to amend that filing within one business day after its beneficial ownership 

exceeds 10% of the registered class. Thereafter such a filer would be required to amend 

Schedule 13G within one business day after increasing or decreasing its beneficial ownership by 

more than five percent of the class of equity securities. (Proposed Rule 13d-2(d)) Currently, the 

same events also trigger an amendment obligation, but on a significantly more delayed schedule. 

 Exempt Investors. Persons who beneficially own more than 5% of a class of equity securities as 

of the end of any month but are not required to file a Schedule 13D or Schedule 13G as the result 

of an acquisition of beneficial ownership of equity securities of a registered class (e.g., as in the 

case of owners of securities at the time the class of such securities is registered) would be 

required to file Schedule 13G within five business days after the end of such month. (Proposed 

Rule 13d-1(d)) Persons who have filed on Schedule 13G would be required to amend the filing 

within five business days after the end of any month if as of the end of the month there are any 

material changes in the information reported in the prior filing (other than changes in the 

percentage of the class beneficially owned if such change results solely from a change in the 

number of shares outstanding). (Proposed Rule 13d-2(b) Such filings are currently required 45 

days after the end of any year. 

We will continue to monitor developments concerning these proposals and this subject matter. This 

memorandum is not intended to provide legal advice, and no legal or business decision should be based 

on its contents. If you have any questions about the contents of this memorandum, please call your 

regular Fried Frank contact or an attorney listed below: 

* * * 
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