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EU Singles Out FDI “Hostile Investors” For the 
First Time: Russia and Belarus 

The European Commission (the “Commission”) has taken the unprecedented step of singling out two 

hostile investor countries for Member States to take into account in applying foreign direct investment 

(“FDI”) screening laws.1 The direction, which comes on the back of the EU’s already unprecedented 

sanctions package targeting Russia, Belarus, and individuals linked with Russia’s political elite,2 advises 

“greater vigilance” towards investment from Russia or Belarus (regardless of whether it originates with a 

sanctioned party). Dealmakers should expect (i) longer review timetables, (ii) increased scrutiny of 

acquirer group structures, potentially extended to limited partners, (iii) the prospect of more ex-officio 

investigations, and (iv) the rollout of further mandatory FDI regimes across the EU.3 

The Communication is sweeping in its scope: where a person/entity is “associated with, controlled by or 

subject to influence by the Russian or Belarusian government” and invests in critical assets of the EU—

that in itself may be sufficient grounds for a Member State to block the transaction as a threat to security. 

Importantly, the direction was done by way of Commission “communication”, which is not formal law. The 

decision to approve inbound FDI remains with the reviewing Member State (not the Commission), and the 

Communication does not change that. However, the Communication is remarkable in its directness, 

openly identifying “unfriendly states” and advising Member States on how to act (even while EU law 

mandates that it remains at the individual Member State’s discretion to determine threats to its national 

security). Despite its non-legal status, we expect the Communication will result in an alignment of Member 

States’ substantive reviews, including from countries that may have previously been minded to maintain 

good relations with Russia. 

We consider the legal context and the practical impact of the Communication in more detail below. 

                                                      
1  Communication from the Commission - Guidance to the Member States concerning foreign direct investment 

from Russia and Belarus in view of the military aggression against Ukraine and the restrictive measures laid 

down in recent Council Regulations on sanctions, (2022/C 151 I/01), 6 April 2022 (the “Communication”). 

2  See our prior alerts: EU and UK’s Russia Sanctions: Unprecedented Response to Ukraine Invasion (14 March 

2022) and EU and UK Impose New Sanctions on Eastern Ukraine and Russia (23 February 2022). 

3  Currently, 18 Member States have some form of FDI screening in place: Austria, Czech Republic, Denmark, 

Finland, France, Germany, Hungary, Italy, Latvia, Lithuania, Malta, Netherlands, Poland, Portugal, Romania, 

Slovakia, Slovenia, and Spain. However, in its Communication, the Commission called on all 27 Member States 

to urgently adopt FDI screening measures. 

https://www.friedfrank.com/siteFiles/Publications/FFITIEUandUKImposeUpdatedSanctions03142022.pdf
https://www.friedfrank.com/siteFiles/Publications/FFITINewRussiaSanctions02232022.pdf
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The Legal Context of the Communication 

The Communication comes on the back of the EU’s already comprehensive sanctions package, 

unprecedented in the speed and scale of its rollout.4 However, while sanctions law is generally 

harmonized across the EU,5 the responsibility for screening FDI ultimately rests with individual Member 

States. Regulation (EU) 2019/4526 (the “EU FDI Screening Regulation”), which came into force in 2020, 

ensures greater cooperation between Member States on FDI screening, obliging Member States to give 

due consideration to the views of other Member States and the Commission on a transaction taking place 

in the former’s jurisdiction, but the decision-making still remains with the reviewing Member State. 

It is therefore remarkable that the Commission has now given its view so explicitly on what it considers to 

be an unfriendly state. Historically, FDI regimes have been drafted somewhat diplomatically, restricting 

investments from certain bodies without expressly listing who they are. For example, regimes would state 

that investment from “non-EEA” or “non-EU investors” are potentially in scope (subject to other 

thresholds). The Communication represents a marked departure from this approach by expressly calling 

out Russia and Belarus. 

This development could also be regarded as an unsettling indicator of “competence creep” by the 

Commission. FDI review (and the national security rationale that underpins it) remains in the remit of each 

Member State’s jurisdiction, and yet through the Communication, the Commission is now seeking to set 

the tone for substantive FDI assessment.7 The Commission’s move also creates uncertainty as to 

whether we can expect more directions on substantive reviews in the future, e.g. the active identification 

of other hostile states, and in relation to Russia and Belarus, whether the direction in the Communication 

will continue indefinitely, or be revoked at some time in the future should relations return to their pre-war 

state. 

That said, from a legal perspective, the Communication does not move the dial materially: it is not a 

formal legal instrument; rather, it should be viewed as an expression of the Commission’s desires. In 

practice however, it opens the door for Member States to enforce stronger policies aimed at investments 

of Russian/Belarusian origin. 

Practical Impact of the Communication—Delays and Extensive Questions 

 Member States typically obtain jurisdiction by way of their own quantitative thresholds (e.g. the 

acquisition of 10% voting rights of a local subsidiary). These rules will not change as a result of the 

Communication, but we expect the following practical developments: 

                                                      
4  See footnote 2 above for links to our prior alerts on the scope of the sanctions against Russia and Belarus. 

5  EU sanctions law is aligned across Member States, but responsibility for enforcing EU sanctions law rests with 

the Member States, and Member States are free to impose additional measures. 

6   See: https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32019R0452&from=EN 

7  This is all the more remarkable when one considers that the rationale for the introduction of the EU FDI 

Screening Regulation in 2017 was concern about Chinese inbound investment, and yet China was not formally 

named “unfriendly” in accompanying documents at the time (see e.g. Proposal for a regulation of the European 

Parliament and of the Council establishing a framework for screening of foreign direct investments into the 

European Union (13 September 2017). 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32019R0452&from=EN
https://ec.europa.eu/transparency/documents-register/detail?ref=COM(2017)487&lang=en
https://ec.europa.eu/transparency/documents-register/detail?ref=COM(2017)487&lang=en
https://ec.europa.eu/transparency/documents-register/detail?ref=COM(2017)487&lang=en
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(i) Protracted review for filings involving Russian or Belarusian parties 

In a departure from the bright lines often found in FDI regimes, the Communication specifically calls 

attention to “…any investment directly or indirectly related to a person or entity associated with, controlled 

by or subject to influence by the Russian or Belarusian government…”8. This wording, and in particular 

the degree of “association” or “influence” required, is not expanded upon further by the Commission, 

indicating a potential for an expansive, qualitative, assessment. 

The wording of the Communication will provide the reviewing Member State (and the Commission, 

through its powers of comment) with additional reasons to scrutinize a transaction. This could lead to 

extensive requests for information (and associated delays to deal timetables). Concerningly, regulators 

may seek even more detailed information on the acquirer group’s structure, including the possibility of 

information requests related to limited partner investors. Until now, we have seen a fairly pragmatic 

approach to how regulators treat limited partners, but that may change as they seek to verify information 

related to Russian or Belarusian investors. 

In practice, many companies have already voluntarily cut ties with Russia and/or Belarus, so the actual 

impact may be reduced. Indeed, even prior to the invasion, only 1% of EU FDI was from Russia, spread 

over 634 transactions in the last seven years (and even less from Belarus). Nevertheless the message is 

clear—investments involving Russian or Belarusian persons/entities can expect a protracted review. 

(ii) A potential increase in ex-officio review 

FDI regimes often reserve an ex-officio right of review where a government considers there is a possible 

risk to national security (i.e. regardless of whether the mandatory thresholds are met). Given the 

hardening of attitudes towards Russia and Belarus, we would expect that where a transaction falls below 

the bright line thresholds, a Member State may be minded to review of its own initiative. The 

Communication notes that Member States must still stay within the boundaries of their screening rules, 

but at the same time, it says that where Member States have their own additional safeguards in place 

outside of the FDI Screening Regulation, they are “strongly encouraged to use those mechanisms to the 

fullest extent” to scrutinize Russian and Belarusian investment. 9 

(iii) A rollout of mandatory FDI regimes across Europe 

The EU FDI Screening Regulation provides a framework for cooperation between Member States, but it 

remains the prerogative of Member States to actually adopt FDI screening laws. There are 18 Member 

States with some form of FDI regime, but the EU has made it clear that it expects all Member States to 

urgently adopt such laws.10 As of November 2021, at least five other Members States had initiated a 

consultative/legislative process to establish FDI screening mechanisms,11 and we would expect that the 

remaining countries will likely follow suit. Implementation of screening regimes varies considerably by 

country, and the consequences for dealmakers are further diligence and potential delays resulting from 

additional filings. 

                                                      
8   See para. 4 of the Communication. 

9  See para. 13 of the Communication. 

10  See para. 11 of the Communication. 

11  These are Belgium, Estonia, Greece, Ireland, and Sweden. 
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Conclusion 

The Commission has taken the unprecedented step of singling out two hostile investor countries for 

Member States to take into account in applying FDI screening laws. The direction, which comes on the 

back of the EU’s already unprecedented sanctions package targeting Russia, Belarus, and individuals 

linked with Russia’s political elite, advises “greater vigilance” towards investment from Russia or Belarus 

(regardless of whether it originates with a sanctioned party). Dealmakers should expect (i) longer review 

timetables, (ii) increased scrutiny of acquirer group structures, potentially extended to limited partners, (iii) 

the prospect of more ex-officio investigations, and (iv) the rollout of further mandatory FDI regimes across 

the EU. 

The Communication is sweeping in its scope: where a person/entity is “associated with, controlled by or 

subject to influence by the Russian or Belarusian government” and invests in critical assets of the EU—

that in itself may be sufficient grounds for a Member State to block the transaction as a threat to security. 

Importantly, the direction was done by way of Commission “communication”, which is not formal law. The 

decision to approve inbound FDI remains with the reviewing Member State (not the Commission), and the 

Communication does not change that. However, the Communication is remarkable in its directness, 

openly identifying “unfriendly states” and advising Member States on how to act (even while EU law 

mandates that it remains at the individual Member State’s discretion to determine threats to its national 

security). Despite its non-legal status, we expect the Communication will result in an alignment of Member 

States’ substantive reviews, including from countries that may have previously been minded to maintain 

good relations with Russia. 

* * * 
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