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DOL Offers Roadmap for 401(k) Plans to 
Include Modest Exposure to Private Equity 
Within Broader Asset Allocation Funds 

On June 3, 2020, the U.S. Department of Labor (“DOL”) issued an information letter1 confirming its view 

that a defined contribution plan may, under certain circumstances, offer participants an asset allocation or 

target date fund that includes modest exposure to private equity.2 Importantly, however, the DOL did not 

address the various issues presented in allowing participants in a defined contribution plan to obtain 

direct exposure to private equity funds or investments, noting that such investments present “distinct legal 

and operational issues.” Nor does the guidance sanction asset allocation funds exclusively or even 

primarily devoted to private equity investing. The full text of the information letter can be found here. 

DOL Guidance 

The information letter opines that a plan fiduciary may include a private equity component within a 

broader “multi-asset class vehicle structured as a custom target date, target risk, or balanced fund.” In the 

DOL’s view, when deciding whether to include a private equity component in an asset allocation fund, a 

fiduciary should ensure that: 

 the fund has a “sufficient pool of assets to diversify the exposure of plan participants to the private 

equity investments with other investments in a range of asset classes with different risk and 

return characteristics and investment horizons”; 

 the fund’s “overall exposure to private equity investments [has] a target allocation that does not 

exceed a specified portion of the fund’s assets”; and 

 “the remainder of the fund’s portfolio [is] invested in publicly traded securities or other liquid 

investments with readily ascertainable market values.” 

                                                      

1  We note that guidance issued by the DOL in the form of an information letter is not binding, and that the DOL 

may revise or withdraw its guidance at any time.  

2  The information letter discusses the diversification and return benefits of private equity investing, but does not 

address investing in illiquid asset classes that do not fit directly within the “private equity” heading (e.g., debt, real 

estate, etc.). We understand that the law firm that requested the letter (Groom Law Group) was deliberate in not 

seeking the DOL’s guidance as to investments in any other asset classes. 
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The DOL also suggests that private equity components should constitute no more than 15% of the fund’s 

net assets, citing a U.S. Securities and Exchange Commission rule in the mutual fund context that 

provides for a 15% limitation on illiquid investments. 

Plan Fiduciary Considerations 

The DOL further advises that a plan fiduciary considering offering an asset allocation fund with a private 

equity component “must engage in an objective, thorough, and analytical process that compares the 

asset allocation fund with appropriate alternative funds that do not include a private equity component, 

anticipated opportunities for investment diversification and enhanced investment returns, as well as the 

complexities associated with the private equity component.” In connection with its evaluation, a plan 

fiduciary must: 

 evaluate the risks and benefits associated with the fund; 

 consider whether the fund is aligned with the plan’s characteristics and the needs of its 

participants; 

 determine whether it has the skills, knowledge, and experience to make any required 

determinations or whether it would need to seek assistance from an investment professional; and 

 determine whether plan participants will receive sufficient information regarding the character and 

risks of an investment in the fund that would enable participants to make an informed assessment 

regarding making or continuing an investment in the fund. 

Potential Market Developments 

Given the requirement that the large majority of an allocation fund’s assets will be liquid, it seems likely 

that most advisors whose businesses are dedicated to private equity would need to undertake significant 

changes in business operations to take advantage of the guidance or partner with other organizations that 

have expertise in managing liquid funds. Also, while the letter alludes to some of the operational and 

valuation difficulties in reconciling the frequent liquidity expected within 401(k) plans with the typically 

closed-end nature of private equity, the letter does not offer any details on how these issues would best 

be addressed. As a result, asset managers wishing to take advantage of this guidance will have to 

develop workable solutions to this key concern. 

Finally, given that this guidance is not binding on the ERISA plaintiffs’ bar (or even on the DOL – see 

footnote 1 above), it remains to be seen whether plan sponsors will take sufficient comfort from it to 

meaningfully increase their 401(k) plan exposure to private equity. Similarly, some may consider it 

prudent to wait to see the political landscape following upcoming fall elections. 

All that said, the information letter does present the potential for an increase in demand for private equity 

sponsors and the inclusion of a critical wealth building tool for 401(k) plan participants. 
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