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Update on Developing Case Law in Light of 
COVID-19: COVID-19 Not “Physical Damage” 
and a Rare Win for Tenants Claiming 
Impossibility 

In earlier alerts, we have identified trends in commercial litigation in response to the COVID-19 pandemic, 

including litigation concerning the applicability of the “impossibility” and “frustration” defenses to contract, 

and the coverage of insureds under business interruption insurance contracts.  This alert summarizes 

three recent cases that indicate how courts will apply familiar principles to these issues. 

Federal Courts Reject Insured’s COVID-19 Business Interruption Claim 

A recent Northern District of New York decision, in the matter of Mohawk Gaming Enterprises, LLC v. 

Affiliated FM Insurance Co., 2021 U.S. Dist. LEXIS 72724 (N.D.N.Y. Apr. 15, 2021) (“Mohawk Gaming”), 

ruled that a closure order did not trigger coverage under the insured’s business interruption policy 

because the closure order was not caused by the type of physical damage required by the policy. 

In Mohawk Gaming, the Akwesasne Mohawk Casino Resort on reservation land in Franklin County, New 

York was closed in early March 2020 by an order of the Saint Regis Mohawk Tribe following a report of 

COVID-19 exposure at a nearby college.  The casino operator, Mohawk Gaming Enterprises, LLC (the 

“Insured”), sought coverage from their insurer, Affiliated FM Insurance Co. (the “Insurer”), under a “civil 

authority” provision in their business interruption insurance policy.  The “civil authority” provision provided 

coverage for business interruption loss “if an order of civil … authority prohibits access to a location 

provided such order is the direct result of physical damage of the type insured” within five miles of the 

location.  The Insured anticipated that the Insurer would deny coverage, so it commenced the action 

alleging breach of contract, among other claims.  In response to the Insured’s partial motion for summary 

judgment on the terms of the policy’s exclusions, the Insurer moved for judgment on the pleadings based 

on its contention, inter alia, that the closure order did not trigger coverage under the “civil authority” 

provision of the policy due to the lack of physical damage. 

The Court denied the Insured’s claims and granted the Insurer judgment on the pleadings.  The Court 

cited precedent that the modifier “physical” in a phrase such as “direct result of physical damage” 

imposes a requirement that the damage “actually be tangible in nature; i.e., this language unambiguously 

requires some form of physical harm to the location….” Mohawk Gaming at *11-12.  Indeed, the Court 

went on to note that “numerous courts around the country—including those that have applied New York 

law—have routinely held that the mere presence or spread of the novel coronavirus is insufficient to 

trigger coverage when the policy's language requires physical loss or physical damage.” Id. at *12. 
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Similarly, in Kim-Chee LLC v. Philadelphia Indemnity Insurance Co., 2021 U.S. Dist. LEXIS 78241 

(W.D.N.Y Apr. 23, 2021), the U.S. District Court for the Western District of New York dismissed an 

insured’s claim under its insurance policy covering plaintiffs' martial arts business, noting that federal 

courts applying New York law have ruled that business closure due to the suspected presence of the 

COVID-19 virus, or due to New York State executive orders, does not qualify as direct physical loss or 

damage to the insured property.  Under the subject policy, both "coverage" and "covered loss" restrict 

payment under the policy to incidents of direct physical loss or damage.  Plaintiffs did not allege 

persistent contamination rendering their premises structurally unusable.  Absent plausible allegations that 

the COVID-19 virus persisted within the insured premises, like gasoline or other contaminants, the 

reduction in business activity mandated by the state shutdown orders were best described as an instance 

of widespread economic loss due to restrictions on human activities, not the consequence of a direct 

physical loss or damage to the insured premises. 

Although the Courts’ decisions in Mohawk Gaming and Kim-Chee concerned the terms of business 

interruption insurance policies, the decisions may provide further guidance to landlords and tenants in 

New York in navigating claims that the COVID-19 pandemic, and associated lockdown orders, trigger 

casualty provisions in their leases.  As we noted in an earlier alert, the Southern District of New York 

recently rejected a tenant’s casualty claim in The Gap case by holding that “casualty refers to singular 

incidents, like fire, which have a physical impact in or to the premises—and does not encompass a 

pandemic, occurring over a period of time, outside the property, or the government lockdowns resulting 

from it.”1  However, we also noted that we had seen conflicting preliminary rulings from New York State 

courts on the issue of whether the COVID-19 pandemic and associated lockdown orders constitute the 

type of physical damage required by ordinary casualty provisions in a lease.2  By way of example, in the 

matter of The Gap, Inc., v. 170 Broadway Retail Owner, LLC, 2020 N.Y. Misc. LEXIS 9794 (N.Y. Sup. Ct., 

N.Y. Cty, Oct. 30, 2020), the Court denied the landlord’s motion to dismiss on the basis that the tenant 

had stated a viable claim that the New York executive shutdown orders  enlivened the lease’s casualty 

provision.3 

New York State Court Gives Tenant’s Lease Defenses Green Light 

A recent New York State court decision, in the matter of 1877 Webster Avenue v. Tremont Center, 2021 

N.Y. Misc. LEXIS 1968 (N.Y. Sup. Ct. Bronx Cty, Mar 29, 2021) (“1877 Webster”) found that a tenant’s 

impossibility, frustration, and failure of consideration defenses to its lease were viable, and rejected a 

landlord’s motion to dismiss those claims.  In 1877 Webster, the tenant was a nightclub operator that was 

forced to shut down its premises due to the executive shutdown orders in response to the COVID-19 

pandemic, and sought a declaratory judgment that it was released from its obligations under the lease 

because the lease was voided or terminated as of March 17, 2020. 

                                                      

1  See our earlier client alert titled Federal Court Rejects Tenant’s COVID-19 Lease Defenses (March 11, 2021).   

2  See our earlier client alert titled New York State Courts Provide Preliminary Rulings on Commercial Lease 

Performance During COVID-19 Pandemic (November 10, 2020). 

3  See also 188 Ave. A Take Out Food Corp. v. Lucky Jab Realty Corp., 2020 N.Y. Misc. LEXIS 10889, at *8 (N.Y. 

Sup. Ct. N.Y. Cty, Dec. 21, 2020), where the court held that the tenant had established a likelihood of success on 

its claim that the state-mandated suspension of indoor dining constituted a casualty within the meaning of the 

lease.  This decision was a preliminary ruling on a motion for an injunction, and is not a final determination of the 

merits. 

https://www.friedfrank.com/siteFiles/Publications/FFTOCFederalCourtRejectsTenantsCOVID19LeaseDefense03112021.pdf
https://www.friedfrank.com/siteFiles/Publications/FFTOCUpdateonDevelopingCaseLaw11102020.pdf
https://www.friedfrank.com/siteFiles/Publications/FFTOCUpdateonDevelopingCaseLaw11102020.pdf
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The tenant alleged a number of theories that we have seen litigated in similar landlord/tenant cases in 

New York State court.  What distinguished 1877 Webster from other lease disputes that we have seen 

and that the Courts have considered to date is that the lease did not include a force majeure provision.  

Among other claims, the tenant alleged that the lease was voided because of the doctrines of frustration 

of purpose, impossibility of performance, and failure of consideration, and the Court noted that the 

absence of a force majeure clause in the lease did not preclude the tenant from alleging the extra-

contractual doctrines of frustration and impossibility (and indeed, if the lease had included a force 

majeure provision it would be unlikely that the tenant could allege that the COVID-19 pandemic and 

associated lockdown orders were unforeseeable).  In denying the landlord’s motion to dismiss these 

claims, the Court found in each case that there were genuine issues of fact as to: (i) the foreseeability of 

the COVID-19 pandemic and the associated shutdown orders with respect to the tenant’s frustration 

defense, (ii) the ability of the parties to anticipate or guard against the risk inherent with the COVID-19 

pandemic and the associated shutdown orders with respect to the tenant’s impossibility defense, and (iii) 

whether the executive shutdown orders had given rise to a total failure of consideration.  In this regard, 

we note that the tenant’s failure of consideration theory is relatively novel, and any judgment on the merits 

of this claim will provide much needed guidance to landlords and tenants in dealing with such a claim in 

the context of the COVID-19 pandemic. 

We will continue to monitor developments in the case law as they unfold. 

* * * 
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