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Proposed Amendments to HSR Rules Could 
Fundamentally Change HSR Compliance for 
Asset Managers 

The Federal Trade Commission recently proposed fundamental changes to the reporting requirements 

under the Hart-Scott-Rodino Act that would significantly increase the compliance burden for asset 

managers and the companies in which they are invested.  Under the proposal, an asset manager would 

be required to aggregate holdings in an issuer across all of its managed funds to determine whether HSR 

filing thresholds are met.  While the FTC also proposed a new de minimis exemption that would allow 

both active and passive investors to acquire up to 10% of the voting shares of an issuer, the proposed 

rule includes significant carve-outs that likely make the exemption unusable in practice for many asset 

managers.  If implemented in their current form, the proposed rules would result in many more HSR filings 

by asset managers and the companies in which they are invested, often for small incremental 

investments that are unlikely to present any antitrust issues.  The implications are significant, as HSR 

filings create both financial and timing burdens.  The fee payable to the FTC can be as high as $280,000 

for each filing, and the 30-day waiting period would prevent funds from timely rebalancing their portfolios 

and taking advantage of time-sensitive trading opportunities. 

Under the HSR Act, absent an exemption, acquisitions that result in an investor holding voting securities 

of an issuer valued above $94 million (adjusted annually) must be notified to the Department of Justice 

and the FTC, and cannot be consummated until expiration or early termination of a 30-day waiting period.  

Under the existing regulations, asset managers often can avail themselves of exemptions that permit 

them not to file.  In particular, the “investment-only” exemption allows purely passive investments of up to 

10% of the voting shares of an issuer.  In addition, for certain qualified institutional investors (e.g., ETF 

and mutual fund families), purely passive investments of up to 15% are exempt.  In either case, the 

current HSR regulations typically treat individual funds managed by the same investment manager as 

separate “persons,” meaning that the 10% or 15% threshold is assessed at the fund level. 

The proposed rules would revise the definition of “person” to require investors to aggregate holdings 

across all commonly managed funds when determining whether the $94 million reporting threshold and 

the 10% or 15% exemption thresholds are met.1  Previously, asset managers that make investment 

                                                      

1  The proposed rule would change the definition of “person” to include not just the ultimate parent entity but also all 
of its “associates.”  An “associate” is a complex concept under the HSR rules, but generally captures all entities 
under common investment management or control.  The following provides a simplified explanation of the 
aggregation requirement under the proposed rules.  For any particular fund, holdings in an issuer would have to 
be aggregated with the holdings of its investment manager and all other entities managed or controlled by that 
investment manager.  If the fund’s investment manager is controlled by or its investment decisions are managed 
by another entity, aggregation would also be required across all entities managed or controlled by that entity.  

 

https://www.ftc.gov/system/files/documents/federal_register_notices/2020/09/p110014hsractamendnprm09182020_0.pdf
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decisions for multiple funds and investment companies assessed whether HSR filing thresholds were met 

for each fund individually; under the proposed rules, they would have to aggregate holdings across the 

entire investment management portfolio.  For example, while today a statutory trust organized in series 

can often hold up to 15% of an issuer across all of its series funds, the proposed rule could require the 

trust to aggregate its holdings across all other mutual fund, ETF, and private fund families managed by 

the same firm.2  If a filing is required, all of these entities would be prohibited from acquiring any additional 

voting shares until both the asset manager and the issuer submit HSR filings and observe the waiting 

period. 

Further, the rule changes could mean that asset managers that rely on the 15% institutional investor 

exemption today may no longer be able to use that exemption at all, if they also manage funds that do not 

qualify as institutional investors.  This is the case because the institutional investor exemption is not 

available if any entity within the same “person” does not qualify as an institutional investor and also holds 

shares in the same issuer.  This could impact many large asset managers that manage both institutional 

and other funds. 

The practical implications of the proposed rule changes are vast. 

 Hundreds of additional HSR filings: If the rules are implemented as proposed, the FTC would 

receive hundreds of additional filings from institutional investors and other large asset managers 

for investments in which the 10% or 15% thresholds are exceeded, when measured across all 

commonly managed funds.  Prior to acquiring any additional voting shares in these issuers, asset 

managers would be required to submit HSR filings, pay filing fees of up to $280,000 per issuer, 

and observe a 30-day HSR waiting period.  Public companies, in turn, would have the burden of 

submitting additional responsive HSR filings. 

 Delayed ability to pursue attractive investment opportunities: Investment managers will not be 

able to take advantage of time-sensitive investment opportunities if other commonly managed 

funds (even those managed by a completely different group within the asset manager) have 

“maxed out” the applicable exemption. 

 Delayed portfolio rebalancing: Index funds regularly adjust their holdings to match their 

investments with benchmark indices.  The proposed rules could make rebalancing more difficult if 

a previously applicable HSR exemption is “maxed out” due to investments by a commonly 

managed fund.  Not having the ability to freely rebalance due to HSR filing obligations could 

increase a fund’s tracking error relative to the benchmark’s performance, raising portfolio risk to 

investors. 

 New proposed de minimis exemption likely unusable for many investment managers: The rules 

prohibit reliance on the proposed de minimis (10%) exemption where, across any of its commonly 

managed funds, the investment manager holds either: (i) more than 1% in a competitor (very 

broadly defined) of the issuer or (ii) controlling interest in an entity that is either a supplier to or a 

customer of the issuer, with sales greater than $10 million.3  As a result, asset managers that 

invest broadly across sectors and other investors that hold multiple positions within an industry 

likely will not be able to avail themselves of this new exemption at all. 

                                                                                                                                                                           

This analysis continues until an entity is reached that is not controlled by and does not have its investment 
decisions managed by any other entity.  

2  In an informal interpretation of the HSR rules, the FTC has previously stated that “the associate analysis doesn’t 
apply to trusts.”  See FTC Informal Interpretation 16110001.  Given that under the proposed rules the associate 
analysis may dictate whether a filing is required, additional guidance from the FTC is warranted in this context.   

3  In addition, the exemption is not available if an employee or agent of the investor serves as a director or officer of 
the issuer or a competitor of the issuer.  
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 Elimination of pre-notification to issuers of activist accumulations: Under the current rules, the 

“investment-only” exemption is not available for non-passive investors.  Although activists have 

been able to avoid or delay making HSR filings (by, for example, acquiring derivatives rather than 

voting shares or spreading their holdings across different funds that each individually stay below 

the filing threshold), in some cases, the HSR pre-notification requirement has provided issuers 

with advance notice of an activist’s intention to accumulate a large share position (before a 

Schedule 13D filing would otherwise be required) and time to consider its response. The 

proposed de minimis exemption (which can be used by activist investors focusing on a specific 

company rather than an industry) will deprive issuers of this advance notice. 

In its Notice of Proposed Rulemaking, the FTC explicitly recognized that the proposed rules may not be 

appropriate for entities such as index funds or ETFs that base their investments on an index, and invited 

comments on whether these types of entities should be treated differently.  In addition, mutual funds, 

ETFs, and other large asset funds that do not track an index will also be similarly impacted.  Given the 

potential burden under the new proposed rules, asset managers are well-advised to consider sharing 

their feedback with the FTC.  A 60-day comment period will begin upon publication of the Notice of 

Proposed Rulemaking in the Federal Register, after which the FTC is permitted to issue the new rules at 

any time. 

* * * 
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