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DOJ Files First Criminal Wage-Fixing 
Indictment 

Last week, the Antitrust Division of the Department of Justice filed the first criminal charges alleging a 

conspiracy among competitors to fix wages paid to employees.  The indictment follows several years of 

growing emphasis under the Trump and Obama Administrations to increase antitrust enforcement in the 

labor and employment markets.  We expect this area to remain a top enforcement priority as we transition 

to a new Administration. 

Heightened Antitrust Scrutiny of Labor Markets 

On April 15, 2016, President Obama issued an executive order directing agencies to take steps to 

increase competition and identify anticompetitive behavior in labor markets.1  Later that year, DOJ and 

FTC jointly issued “Antitrust Guidance for Human Resources Professionals,”2 confirming the increasing 

scrutiny of employment practices.  In that manual, DOJ stated—for the first time—its intent to prosecute 

naked wage-fixing and no-poach agreements that began or continued after its announced guidance in 

October 2016.3  The guidance made clear that firms risk potential criminal exposure under the antitrust 

laws if they enter into agreements with competitors to set salary, wages, or other terms of compensation 

or agree not to poach their respective employees.4 The guidance also emphasized that firms that 

compete to hire employees are competitors in this context, even if they sell very different products or 

services. 

Under President Trump, the DOJ continued to emphasize its intent to detect and prosecute antitrust 

violations in the labor and employment markets.  As early as January 2018, Assistant Attorney General 

Makan Delrahim warned that criminal charges would be announced “[i]n the coming couple of months.”5  

                                                      

1  Barack Obama, Executive Order—Steps to Increase Competition and Better Inform Consumers and Workers to 

Support Continued Growth of the American Economy (Apr. 15, 2016). 

2  Antitrust Division, Department of Justice & Federal Trade Commission, Antitrust Guidance for Human Resources 

Professionals (Oct. 2016) [hereinafter, “HR Guidance”]. 

3  Bernard A. (Barry) Nigro, Jr., Nathaniel L. Asker & Aleksandr B. Livshits, Heightened Antitrust Scrutiny of 

Employer Conduct in Labor Markets to Come, Fried Frank Client Alert (Nov. 4, 2016). 

4  Naked agreements not to poach employees are distinct from non-solicitation agreements in M&A and other 

transactions, which are unlikely to violate the antitrust laws if appropriately tailored. 

5  Matthew Perlman, Delrahim Says Criminal No-Poach Cases Are In The Works, Law360 (Jan. 19, 2018). 

https://www.justice.gov/opa/press-release/file/1344191/download
https://obamawhitehouse.archives.gov/the-press-office/2016/04/15/executive-order-steps-increase-competition-and-better-inform-consumers
https://obamawhitehouse.archives.gov/the-press-office/2016/04/15/executive-order-steps-increase-competition-and-better-inform-consumers
https://www.justice.gov/atr/file/903511/download
https://www.justice.gov/atr/file/903511/download
https://www.friedfrank.com/siteFiles/Publications/FINAL%20-%2011-04-16%20-%20Antitrust%20Alert%20-%20Heightened%20Antitrust%20Scrutiny%20of%20Employer%20Conduct%20in%20Labor%20Markets%20to%20Come.pdf
https://www.friedfrank.com/siteFiles/Publications/FINAL%20-%2011-04-16%20-%20Antitrust%20Alert%20-%20Heightened%20Antitrust%20Scrutiny%20of%20Employer%20Conduct%20in%20Labor%20Markets%20to%20Come.pdf
https://www.law360.com/articles/1003788/delrahim-says-criminal-no-poach-cases-are-in-the-works
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In September 2019, DOJ and FTC held a joint public workshop on the role of antitrust in promoting robust 

competition for American workers, in which AAG Delrahim again “reaffirm[ed] that criminal prosecution of 

naked no-poach and wage-fixing agreements remains a high priority for the Antitrust Division.”6 

In October 2019, in response to questioning from Congress, a senior DOJ official testified that DOJ “ha[d] 

a number of active criminal investigations into naked no-poach and wage-fixing agreements” and similarly 

“reaffirm[ed] that criminal prosecution of naked no-poach and wage-fixing agreements remains a high 

priority for the Antitrust Division.”7 

First Criminal Case Filed 

In the indictment filed last week in the Eastern District of Texas, DOJ and the U.S. Attorney’s Office allege 

that Neeraj Jindal, the owner of a staffing company providing physical therapists and assistants to home 

health agencies, conspired with competitors to reduce wages paid to those workers.8  According to the 

indictment, Mr. Jindal and a subordinate contacted competing staffing firms to exchange confidential 

information regarding wages and agreed to decrease rates paid to workers.  Quoting text messages 

between the alleged conspirators, the indictment alleges that those firms sought to suppress wages to 

attempt to regain “disappearing” margins and stabilize the industry.  Notably, the indictment follows a prior 

FTC investigation in which Mr. Jindal entered into a civil settlement with the FTC for the same underlying 

anticompetitive conduct.9  The indictment alleges that Mr. Jindal criminally obstructed the FTC 

investigation by affirmatively concealing evidence and testifying falsely in FTC hearings.  Similar to recent 

merger investigations, this indictment serves as a reminder that materials produced in civil antitrust 

investigations may prompt criminal proceedings, and that civil resolutions may not be the last word on 

antitrust enforcement efforts.10  Indeed, DOJ recently revised its Civil Investigative Demands and 

deposition practices to make clear to recipients that information provided to DOJ may be used in other 

investigations, including criminal proceedings. 

Potential Jail Time for Price Fixing, Bid Rigging, and…Employee Wage Collusion 

Through this indictment, DOJ has made clear that, like price fixing, bid rigging, and market allocation 

schemes, employee wage-fixing agreements among competitors constitute per se illegal acts subject to 

                                                      

6  Makan Delrahim, Assistant Attorney General Makan Delrahim Delivers Remarks at the Public Workshop on 

Competition in Labor Markets (Prepared Remarks) (Sept. 23, 2019). 

7  Doha Mekki, Counsel to the Assistant Attorney General of the Antitrust Division Doha Mekki Testifies Before 

House Judiciary Committee on Antitrust and Economic Opportunity: Competition in Labor Markets (Prepared 

Remarks) (Oct. 29, 2019). 

8  Indictment ¶ 11. 

9  Consent Order, In re Your Therapy Source, LLC, Neeraj Jindal, and Shery Yarbray, No. 171-0134 (Oct. 31, 

2019). 

10  See, e.g., Department of Justice, Press Release, Chicken of the Sea and Bumble Bee Abandon Tuna Merger 

After Justice Department Expresses Serious Concerns (Dec. 3, 2015) (noting DOJ’s “investigation convinced 

[DOJ] - and the parties knew or should have known from the get go - that the market is not function competitively 

today, and further consolidation would only make things worse”); Department of Justice, Press Release, Bumble 

Bee Agrees to Plead Guilty to Price Fixing (May 8, 2017) (reporting the latest charge in “an ongoing federal 

antitrust investigation in the packaged seafood industry”). DOJ’s investigation of the proposed merger between 

Chicken of the Sea and Bumble Bee is widely reported to have spurred an investigation of price fixing in the 

canned tuna industry. 

https://www.justice.gov/opa/speech/assistant-attorney-general-makan-delrahim-delivers-remarks-public-workshop-competition
https://www.justice.gov/opa/speech/assistant-attorney-general-makan-delrahim-delivers-remarks-public-workshop-competition
https://www.justice.gov/opa/speech/counsel-assistant-attorney-general-antitrust-division-doha-mekki-testifies-house
https://www.justice.gov/opa/speech/counsel-assistant-attorney-general-antitrust-division-doha-mekki-testifies-house
https://www.ftc.gov/system/files/documents/cases/171_0134_c4689_yourtherapysource_do_10-25-2019.pdf
https://www.justice.gov/opa/pr/chicken-sea-and-bumble-bee-abandon-tuna-merger-after-justice-department-expresses-serious
https://www.justice.gov/opa/pr/chicken-sea-and-bumble-bee-abandon-tuna-merger-after-justice-department-expresses-serious
https://www.justice.gov/opa/pr/bumble-bee-agrees-plead-guilty-price-fixing#:~:text=Bumble%20Bee%20Foods%20LLC%20has,the%20Department%20of%20Justice%20announced.&text=The%20plea%20agreement%20is%20subject%20to%20court%20approval
https://www.justice.gov/opa/pr/bumble-bee-agrees-plead-guilty-price-fixing#:~:text=Bumble%20Bee%20Foods%20LLC%20has,the%20Department%20of%20Justice%20announced.&text=The%20plea%20agreement%20is%20subject%20to%20court%20approval
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felony prosecution and, potentially, jail time.11  Detecting and prosecuting such conduct enjoys 

widespread bipartisan support in the U.S. While the Government’s prosecution in the Jindal case first 

proceeded four years after issuance of the HR Guidance, this should not be misconstrued to suggest that 

these prosecutions will be infrequent or will not be a DOJ priority going forward. The COVID-19 pandemic 

has delayed investigations and grand jury empaneling, and we expect DOJ to pursue larger and more 

sophisticated targets in the future. 

Accordingly, businesses are well advised to invest in antitrust compliance training for top-level executives 

and human resources personnel.  With DOJ’s focus on employment-related violations, informal 

communications not previously viewed through an antitrust enforcement lens may well create substantial 

corporate or individual exposure.  Enhanced training may help avoid criminal liability and facilitate best 

practices that will manage risk.  In addition, having a robust compliance regime that addresses 

employment-related considerations can help companies avoid substantial liability and creates another 

potential avenue to avoid criminal prosecution, even where a rogue employee breaks the law, as the DOJ 

actively considers compliance training when making charging decisions.12 By implementing effective 

compliance programs, companies can mitigate the risks arising from increasing antitrust focus on labor 

and employment practices. 

* * * 

                                                      

11  See 15 U.S.C. § 1. 

12  See generally Antitrust Division, Department of Justice, Evaluation of Corporate Compliance Programs in 

Criminal Antitrust Investigations (July 2019). 

https://www.justice.gov/atr/page/file/1182001/download
https://www.justice.gov/atr/page/file/1182001/download
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