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FTC/DOJ to Update Merger Guidelines:  
Request for Comments Reveals Agencies’ 
Expected Approach to Merger Enforcement 

On January 18, 2022, FTC Chair Lina Khan and DOJ Assistant Attorney General for Antitrust Jonathan 

Kanter jointly announced a review of the 2010 Horizontal Merger Guidelines and the 2020 Vertical Merger 

Guidelines (“Merger Guidelines”).1  This announcement follows the July 9, 2021 Executive Order on 

Promoting Competition in the American Economy in which President Biden encouraged both agencies to 

review and consider revising the Merger Guidelines.2  The review comes at a time of growing calls to use 

antitrust enforcement to address a wide range of concerns, including inflation, supply chain disruptions, 

ESG issues, and inequality.3  As the antitrust landscape continues to evolve, it is critical for merging 

parties to account for the agencies’ changing approach to enforcement and develop a strategy to 

navigate the new regulatory environment. 

In connection with the review, the agencies issued a Request for Information on Merger Enforcement 

(“RFI”)4 identifying “key questions and topics on which [the FTC and DOJ] are particularly keen to receive 

public comment.”5  Although the agencies do not expect to finalize the new guidelines until later this year, 

the RFI provides important insights into the agencies’ current approach to merger enforcement.  Indeed, 

the content and scope of the RFI suggests that the new guidelines will likely present the most significant 

change to the agencies’ framework for analyzing mergers in decades. 

Expanding the Presumption of Illegality 

The RFI dedicates significant focus to whether the current standards under which a transaction is 

presumed to be unlawful accurately identify anticompetitive mergers.  Today, the Merger Guidelines use 

an “HHI”6 calculation of market concentration to establish a presumption of illegality.  The RFI suggests 

that the agencies do not consider this framework sufficient to identify anticompetitive mergers involving 

“maverick” competitors, nascent competitors, close competitors, digital markets, and industries where a 

snapshot of the market structure may not accurately represent actual competitive dynamics. 

The RFI further questions whether the current presumptions are consistent with “controlling case law,” 

citing a 1963 Supreme Court case holding that a 30% combined share risks competitive harm.7  In 

contrast, a 30% share does not necessarily trigger a presumption of illegality under the current Merger 

Guidelines, and in practice it often has not prompted in-depth review by the agencies.  We expect that the 

new merger guidelines may diminish the significance of HHIs in favor of other factors or lower the 

thresholds under which a deal is presumed to be anticompetitive.  For example, several antitrust bills 

proposed in Congress seek to establish an anticompetitive presumption merely based on the size of the 

parties or the deal value.8  While a presumption of illegality can be rebutted, lower thresholds and new 

metrics will subject more deals to protracted regulatory scrutiny and may present challenges in litigation.   
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More Expansive Theories of Harm 

We expect that the agencies will consider more exotic theories of harm in evaluating transactions.  In 

particular, the agencies have been broadening their focus to include evaluating a deal’s impact on labor 

markets and the buying power of the merging firms.9  Parties to a transaction should be mindful that 

human resource synergies, which the agencies have often considered in connection with their evaluation 

of potential procompetitive efficiencies of a transaction because they reduce overall costs, may no longer 

receive such treatment.10  Rather, the agencies may consider whether the deal could reduce competition 

for labor.  While reductions in senior management headcount are still unlikely to provoke concern, we 

expect growing scrutiny of the impact of transactions on other employees, including whether the deal will 

reduce the demand or compensation for employees with particular skill sets in a relevant geography. 

Similarly, we expect the agencies to define potential competitive harms arising from conglomerate 

mergers — transactions where the merging parties are neither competitors nor in a supplier/customer 

relationship.  While much of the academic literature has found such deals unlikely to present competitive 

concerns,11 we expect the new merger guidelines to establish an analytical framework for transactions 

that could facilitate product bundling or where a firm with a leading market share is acquiring a business 

operating in an adjacent market.  Merging parties should therefore look beyond traditional antitrust 

theories when gauging regulatory risk and the level of antitrust scrutiny their deal could receive. 

Increasing Pressure on Remedy Proposals 

Another key question posed by the agencies is whether to “adopt a formal process and deadlines for 

remedy proposals,” as is required in certain foreign jurisdictions.  Imposing a deadline to propose a 

divestiture or other remedy could significantly alter how merging parties approach investigations in the 

US.  Often, merging parties have chosen to wait to present a remedy proposal until the parties can 

reasonably determine that senior staff at the agencies are likely to find some aspect of the transaction to 

present significant concerns.  Last week’s announcement, however, signals that the agencies may seek 

to reduce the expenditure of significant resources for lengthy investigations12 by setting a deadline for 

remedy proposals.  Such a shift may accelerate the sometimes difficult calculus parties must make in 

determining whether to offer a divestiture or other settlement or continue to work to prevail on the merits. 

Increased Scrutiny of Private Equity Transactions 

Chair Khan has previously expressed interest in probing the competitive effects of private equity deals,13 

and the agencies last week asked whether their current approach to private equity acquisitions is 

adequate, and if not, what changes should be made.  In particular, Chair Khan has conveyed concerns 

regarding certain business strategies including “moat building,” “roll-up plays,” and reduction of production 

capacity.14  

Framework for Merger Analysis in Digital Markets 

Consistent with comments from AAG Kanter about the wide-ranging impacts of the “digital revolution,”15 

the RFI dedicates several inquiries to mergers involving digital markets.16  Considering how important 

digital markets are in today’s economy, some have argued that the current Merger Guidelines fall short of 

providing an effective framework for analyzing these transactions.  Network effects as an entry barrier, 

competition in two-sided markets, interoperability incentives with third-party competitors, and data 

aggregation have all been the subject of in-depth scrutiny in transactions involving digital platforms, and 

we expect the proposed new guidelines to provide a more detailed framework for evaluating these issues. 

The End of Stand-Alone Horizontal and Vertical Guidelines 

In today’s economy, a company may have multiple different relationships with another firm -- customer in 

one market, supplier in another, and competitor in a third.  As such, AAG Kanter expressed the view that 

transactions may not neatly fit into the existing “horizontal” or “vertical” merger frameworks, which he 
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described as “one-dimensional or two-dimensional.”17  Instead, the agencies will explore whether the 

“guidelines’ traditional distinctions between horizontal and vertical mergers [should be] revisited.”18  The 

FTC has already withdrawn the Vertical Merger Guidelines and AAG Kanter has stated that he “shares 

the FTC’s substantive concerns.”19  Thus, the proposed new guidelines may do away with this 

segmentation altogether, and look to analyze mergers in a “multi-dimensional” manner that they view as 

more reflective of market participants’ complex and varied relationships. 

Conclusion 

The review and expected revision of the Merger Guidelines, along with the Biden Administration’s 

prioritization of antitrust enforcement, signal a new era of regulatory risk for transacting parties.  Under 

the current administration, market participants should expect to see an increase in the number of merger 

investigations, a broader range of theories of competitive harm, and a specific focus on the effects of 

mergers on suppliers and in labor and digital markets.  As the agencies continue to pursue more 

aggressive enforcement priorities, it is critical for merging firms to identify potential issues early and 

develop plans for successfully navigating the regulatory process. 
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