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DOJ Signals Readiness to Criminally Prosecute 
Monopolization Violations 

Last week, Richard Powers, the Deputy Assistant Attorney General (DAAG) for criminal enforcement at 

the Department of Justice’s Antitrust Division told an American Bar Association conference in San 

Francisco that DOJ may seek to criminally prosecute violations of Section 2 of the Sherman Act, which 

addresses conduct by parties deemed to have monopoly power.  While DOJ has long prosecuted price 

fixing and other “hardcore” antitrust conspiracies among competitors as criminal violations under Section 

1 of the Sherman Act, attempting to pursue criminal charges for monopolization offenses would reflect an 

about-face from the past 40 years of enforcement practice.  According to reports, Powers stated that 

“Section 2 is a felony just like Section 1,” and “if the facts and the law lead us to the conclusion that a 

criminal charge based on a Section 2 violation is warranted, then that’s what we’ll do, we’ll charge it.”1  

Firms with leading market positions should be taking note of this pronouncement and confer with counsel 

before implementing policies that could potentially be viewed by the government as exclusionary, 

predatory, or otherwise anticompetitive. 

Section 2 of the Sherman Act 

Section 2 makes it illegal to “monopolize, or attempt to monopolize, or combine or conspire with any other 

person or persons, to monopolize” trade or commerce, and provides that an offense can be punishable by 

“imprisonment not exceeding 10 years.”2  The statute has been interpreted by courts to prohibit the 

maintenance of existing monopoly power, and attempts to monopolize, through exclusionary, predatory, 

or anticompetitive conduct.3  Courts have made clear, however, that Section 2 does not prohibit 

monopolies resulting from otherwise legitimate competitive forces such as a “superior product” or 

“business acumen.”4  Rather, it is intended to prevent firms from achieving or maintaining monopoly 

power through impermissible anticompetitive means. 

Unlike price fixing, bid rigging, or market allocation conspiracies among competitors, which are per se 

illegal under Section 1 of the Sherman Act, evaluating whether certain conduct may constitute a 

monopolization violation requires a detailed assessment of both the potential anticompetitive harm and 

the procompetitive benefits of the conduct at issue.  And proving a Section 2 offense is often quite 

burdensome, since distinguishing between pro-competitive and exclusionary or predatory conduct 

requires detailed case-by-case analysis.   
                                                      

1  See Michael Acton, US DOJ stands ready to bring criminal charges in Section 2 monopolization cases, Powers says, mlex.com 

(Mar. 2, 2022). 
2  15 U.S.C. § 2 
3  See, e.g., United States v. Aluminum Co. of Am., 148 F.2d 416 (2d Cir. 1945). 
4  United States v. Grinnell Corp., 384 U.S. 563 (1966).  

https://content.mlex.com/#/content/1363181
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This poses significant complexities should DOJ attempt to pursue criminal monopolization charges going 

forward.  For example, the Supreme Court has made clear that the Fifth Amendment requires “fair 

warning” for criminal penalties and prohibits criminal prosecution in cases where the defendant could not 

“reasonably understand” the conduct at issue to be prohibited.5  In other words, defendants must be able 

to discern that an act is criminal before they may be held criminally responsible for that act—no easy task 

for monopolization cases, which lack clear per se violations.  Additionally, the government must prove 

that a defendant is guilty beyond a reasonable doubt, which is a much higher bar than for civil cases 

governed by a “preponderance of the evidence” standard.  DOJ correspondingly has not brought a 

criminal Section 2 case since the late 1970s,6 and even those cases typically were brought in tandem with 

companion Section 1 claims alleging conspiracies among competitors.  For example, in two cases from 

the 1970s, United States v. Braniff Airways Inc. and United States v. General Motors Corp., the 

government charged the defendants with conspiring to monopolize in violation of both Section 1 and 

Section 2 of the Sherman Act.7 

Increased Government Enforcement 

Over the last 30 years, DOJ has brought relatively few monopolization cases, all of which have been 

civil.8  However, the Biden administration has promised to significantly increase antitrust enforcement.  In 

particular, Assistant Attorney General (AAG) Jonathan Kanter has stated that DOJ “has an obligation to 

enforce the antitrust laws as written by Congress” and remain “faithful to the plain language” of the 

statutes, even those parts that the government has historically emphasized less frequently.9  DAAG 

Powers’ statements regarding Section 2 reflect that approach, and come on the heels of statements by 

other officials suggesting that more rigorous enforcement of Section 2 is necessary.  For example, AAG 

Kanter also highlighted what he sees as the underuse and outdated interpretation of Section 2 during a 

speech in January, where he stated that DOJ and its law enforcement partners are committed to using 

“every tool available to promote competition.”10 

Effect on Market Participants 

The potential for criminal Section 2 enforcement puts market participants in a position not seen in over 40 

years, blurring the previously clear demarcation between civil and criminal antitrust enforcement that DOJ 

has spent decades establishing.11  Section 2 claims are complex and involve comprehensive factual and 

economic analyses, making them ill-suited to meet the high bar required for criminal prosecution.  As a 

result, well before it makes any potential attempt to pursue criminal monopolization charges, DOJ should 

provide the business community with detailed guidance regarding what conduct could potentially trigger 

criminal enforcement.  Market participants with high market shares should also take note of the 

government’s renewed focus on monopolization-related enforcement and seek guidance from counsel 

before implementing policies that could potentially be viewed by DOJ as exclusionary or anticompetitive. 

                                                      

5  United States v. Lanier, 520 U.S. 259 (1997). 
6  See United States v. Braniff Airways, Inc., 453 F. Supp. 724 (W.D. Tex. 1978). 
7  Id.; United States v. General Motors Corp., 369 F. Supp. 1306 (E.D. Mich. 1974). 
8  Notable recent examples of civil Section 2 enforcement include the Division’s lawsuits against Google (brought in 2020) and 

Microsoft (brought in the late 1990s). 
9  Jonathan Kanter, Assistant Attorney General, U.S. Dep’t of Justice, Assistant Attorney General Jonathan Kanter Delivers 

Remarks on Modernizing Merger Guidelines (Jan. 18, 2022); Jonathan Kanter, Assistant Attorney General, U.S. Dep’t of 

Justice, Assistant Attorney General Jonathan Kanter of the Antitrust Division Delivers Remarks to the New York State Bar 

Association Antitrust Section (Jan. 24, 2022) (referring to Clayton Act and evaluation of mergers) (hereinafter “Kanter NYSBA 

Remarks”). 
10  Kanter NYSBA Remarks. 
11  U.S. Dep’t of Justice, Competition and Monopoly: Single-Firm Conduct Under Section 2 of the Sherman Act, 162 n.153 (Sept. 

2008) (subsequently retracted under Obama administration). 
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