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Businesses Put on Notice - Expect Tougher 
Merger Enforcement in the UK, Germany and 
Australia 

Businesses have been put on notice to expect tougher enforcement on merger control in a joint statement 

released by the UK, Germany and Australia competition authorities (the “3 NCAs”) on 20 April 2021 (the 

“Joint Statement”).1 The Joint Statement represents a paradigm shift in the way mergers are viewed, 

with traditional “business-friendly” messaging dropped in favour of an open scepticism as to the benefits 

of mergers. Furthermore, the 3 NCAs have drawn a clear stance that they will not relax their review 

standards because of the pandemic, despite acknowledging that the pandemic will see a rise in “failing 

firm” arguments, as many businesses struggle to cope. Unsurprisingly, the 3 NCAs express a renewed 

focus on dynamic markets - in particular the digital space. Such concern has been a long-standing issue 

in Europe, as attested by the recent amendments to the UK merger assessment framework2 and the EU’s 

recent expansive interpretation of the Member State referral mechanism.3 That such developments and 

the Joint Statement seem to come at once may be a reflection of the influence of the pandemic, which 

gave increasing prominence to the role of digital markets, as well as a reflection of the growing 

interconnectedness of agencies - perhaps a portent of the level of international cooperation we can 

expect going forward.  

The pandemic is not an excuse to relax controls 

While in other parts of government the pandemic has been seen - rightly or wrongly - as the time to relax 

tight controls on procurement rules and government spending, the 3 NCAs made clear that there will be 

no such relaxing when it comes to their enforcement of merger control. Focus on merger control will 

remain on long-term implications, with short thrift given to short-term market features. Similarly, whilst the 

3 NCAs acknowledge that the impact of the pandemic will lead to an increase in the number of merging 

parties arguing that the target is a “failing firm,” they do not see this as a reason to relax the standards for 

accepting the validity of such arguments. 

                                                      

1  Joint statement on merger control enforcement, 20 April 2021, available here. 

2  See our prior publication, CMA Updates its Merger Assessment Guidelines: innovative or interventionist? available here. 

3  See our prior publication, Reinvention of the Dutch Clause: The European Commission Takes Merger Control Jurisdiction Over 

Non-Reportable Deals, available here. 

https://www.gov.uk/government/publications/joint-statement-by-the-competition-and-markets-authority-bundeskartellamt-and-australian-competition-and-consumer-commission-on-merger-control/joint-statement-on-merger-control-enforcement
https://www.friedfrank.com/siteFiles/Publications/FFANTITRUSTCMARevisedGuidelines04062021.pdf
https://www.friedfrank.com/siteFiles/Publications/FFANTITRUSTECExpandsMerger04152021.pdf
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The UK regulator (the “CMA”) is likely to have had in mind its initial clearance of food delivery merger 

Amazon/Deliveroo (2020), where the parties initially successfully argued that Deliveroo was a failing firm. 

Deliveroo is a restaurant food delivery service, and in the first months of the pandemic, its sales were 

severely hit due to blanket restaurant closures and consumer caution about contamination. However, as 

Deliveroo’s sales increased after the initial shock, the CMA reversed its findings. CMA CEO Andrea 

Coscelli has pointed to Amazon/Deliveroo as a clear example of the risk of short-term considerations 

clouding long-term implications, noting that investor confidence evidently remained strong in Deliveroo 

despite its loss-making, with it now completing an IPO with a market cap of around $5bn.4  

Heightened scrutiny for dynamic mergers  

Accelerated by the pandemic, the world has seen the power of digital platforms flexed, as they move to fill 

the gaps left by brick and mortar businesses burdened by lockdowns, and with this shift has come a 

greater sense of urgency, as regulators move in to curb their power. The Joint Statement reflects this 

growing concern - it is telling that in this regard, the heads of both the CMA and the German regulator 

(the “BKA”) referred to the decisions in Google/DoubleClick (2007) and Facebook/Instagram (2012) as 

mistakes,5 noting that the market landscape would have potentially looked very different today if these 

mergers had not been cleared.  

The Joint Statement notes the inherent uncertainty in fast-paced and dynamic markets - especially when 

they involve products and services in the research and early development stages. The 3 NCAs note that 

the forward-looking nature of merger control is itself inherently uncertain - but uncertainty is not a reason 

to clear deals. The 3 NCAs make clear that they will treat arguments from merging parties that their 

mergers will lead to efficiency enhancement and pro-competitive effects with scepticism going forward.  

In addition, dynamic markets can be characterised by high barriers to entry - not of the product itself 

necessarily, but rather resulting from network effects6, which can lead to tipping. The Joint Statement is 

particularly concerned with mergers involving the “acquisitive tech giants”7 as having the potential to 

cause significant harm, given increased importance of these products and services, and the “highly 

concentrated markets” that may result.  

Furthermore when a merger involves the acquisition of a potential competitor, who is not yet active on the 

market, regulators should consider the loss of constraint resulting from the threat of entry of that 

competitor, even if it was not that likely that the competitor would have actually entered the market. Here, 

we see a strong echoing of the CMA’s recent revisions to its merger assessment guidelines,8 which are 

the first update to how it reviews mergers in more than a decade, and which show a clear tilt towards a 

more interventionist approach when it comes to examining nascent and innovative sectors.  

                                                      

4  Press conference, The Need for Rigorous Merger Control, 20 April 2021. 

5  Press conference, The Need for Rigorous Merger Control, 20 April 2021. 

6  “Network effects" are where the value of a product increases the more users use it (e.g., a social media platform has more 

benefits to users (and to advertisers) if more users are on it),and the point where the network effects can become so strong 

that they create a "tipping" effect, i.e. where market dynamics "tip" in favour of that one platform, which becomes the dominant 

platform that users then join.  

7  Which would include Google, Amazon, Facebook and Apple, as referred to by A Coscelli at the press conference, The Need 

for Rigorous Merger Control, 20 April 2021. 

8  See our prior publication, CMA Updates its Merger Assessment Guidelines: innovative or interventionist? available here. 

https://www.friedfrank.com/siteFiles/Publications/FFANTITRUSTCMARevisedGuidelines04062021.pdf
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Behavioural remedies are unlikely to be accepted in dynamic markets. The 3 NCAs express a clear 

cynicism for behavioural remedies, taking the view that they lack effectiveness, since (i) they can often be 

circumvented by merging parties or become quickly outdated, and (ii) they lack practicality, since they 

require monitoring by competition agencies. As such, with the exception of regulated markets, where it 

has been acknowledged that targeted behavioural remedies might still be acceptable,9 it seems clear that 

the 3 NCAs will be hostile to anything but structural remedies (i.e. divestments) going forward.  

An overall shift in attitudes towards mergers and merging parties 

The Joint Statement shows an open scepticism of mergers - stating that mergers are “typically motivated 

to use gains in market power to increase shareholder returns at the expense of consumers” - which is a 

marked departure from the traditional starting point that mergers are generally benign and even pro-

competitive. This is coupled with statements that show the regulators will openly treat with cynicism 

merging parties’ arguments as to the pro-competitive effects of the merger - noting that parties will be 

biased towards clearing the merger and therefore “overstate” the benefits. That the 3 NCAs have now 

publicly come out that they will treat mergers and the views of the merging parties with more scepticism 

represents a sharp departure from the traditional view that mergers are generally benign. Indeed, one 

could argue that this has been the CMA’s view for at least some years,10 but now it has been formally 

acknowledged.   

Comment and conclusion 

Given the identity of the 3 NCAs, the Joint Statement is somewhat surprising. The UK and Australia 

authorities are both voluntary merger control regimes - their countries’ legislatures have chosen to put a 

“business-friendly” merger control framework in place, that does not require parties to notify even where 

the jurisdictional tests are met. That their respective regulators have indicated they will adopt a more 

hard-line attitude seemingly runs against this traditional “laissez-faire” approach.  

As regards Germany, it has long been considered one of the most active merger control authorities, 

having reviewed around 1200 mergers in 2020.11 However, in January 2021, Germany’s merger 

thresholds increased, requiring filings only if parties generate €50m and €17.5m, respectively, of German 

revenues (up from €25m and €5m previously). Curiously, while the German legislature therefore moved to 

reduce the number of mergers subject to regulatory review, the regulator now calls for a more 

interventionist approach.  

Through the Joint Statement, the 3 NCAs have announced their intention for a more interventionist 

approach on mergers,with mergers in especially dynamic sectors to expect heightened scrutiny, and an 

increased scepticism of mergers, merging parties’ arguments and behavioural remedies. It yet remains to 

be seen how such announcement will impact actual merger reviews, when notably the underlying 

competition rules have not been amended and courts will continue to exercise their judicial supervision.   

* * * 

                                                      

9  A Coscelli, speaking at the press conference, The Need for Rigorous Merger Control, 20 April 2021. 

10  In year 2019/20, the CMA cleared (without conditions) 2 out of 9 cases going to Phase 2 (4 were abandoned), compared to 6 

out of 9 in 2009/10. 

11  For comparison, the European Commission reviewed 361 cases in 2020. 
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