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ARTICLE REPRINT

The general uncertainty of the period be-
tween signing and closing of acquisitions 
faced by buyers has been enhanced by the 
recent volatility in the markets and a slew of 
landmark court decisions. Such events have 
shed further light upon two opposing objec-
tives: on the one hand, a buyer’s attempt to 
mitigate the risk of lenders not funding their 
commitments, versus, on the other hand, an 
arranger’s concern in being stuck with loans 
as over-priced assets. This makes it increas-
ingly important for the buyer to ensure that 
its fi nancing commitment and the conditions 
precedent to funding are aligned as closely as 
possible to the acquisition agreement.

Down from the levels of activity seen in 
prior years, 2008 and 2009 have been sporadic 
in terms of new committed fi nancings and 
have seen a spike in defaults and lender-ne-
gotiations to avoid them, attempts by issuers 
to use fl exible credit agreement terms in order 
to de-lever through exchange offers and bor-
rower buy-backs of term loans and ultimate-
ly, a fl ow of bankruptcies and restructurings. 
The current year will quite naturally be a time 
when arrangers will take a more conservative 
‘back-to-basics’ approach in extending new 
underwritten commitments. Credit com-
mittees of fi nancial institutions will not so 
easily assume the warehousing risk of failed 

syndications that led to unprecedented write-
downs of arrangers’ balance sheets.

The question lies in what lessons can be 
learned from the past two years’ events and 
how these may fl ow through to new commit-
ted fi nancings underwritten for private equity 
investors as opportunities arise and appetites 
grow for new acquisitions and the credit mar-
kets open up to refi nancing existing portfolio 
companies’ credit facilities. During the fi rst 
half of 2009, new acquisition fi nancings con-
sisted largely of investment grade corporate 
deals with Pfi zer, Merck and Eli Lilly leading 
the pack. This article briefl y discusses certain 
aspects of commitment papers that have been 
directly impacted by recent events: market 
and company MAC conditionality and the 
syndication process, refl ecting on certain re-
cent deals where debt fi nancing commitments 
were obtained.

Market MAC
‘Market MAC’ conditions in fi nancing 

commitment letters—a provision permitting 
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the arranger to terminate its commitment in the 
event of a material adverse change in the syndicated 
loan markets—was eroded from many private equi-
ty sponsor deals during the height of the acquisition 
market. The question is whether this trend will pre-
vail as the market recovers or whether Market MAC 
conditions will again become a standard feature in 
commitment papers. Recent transactions and ensu-
ing litigation have exposed the limited usefulness of 
this condition for lenders. Although not producing a 
court decision, the Solutia Inc. v. Citigroup Global 
Markets, Inc. litigation and its ultimate settlement 
highlighted the issues facing both arrangers, in rely-
ing on Market MAC provisions, and buyers in chal-
lenging them. The fi nancing commitment in Solutia 
was underwritten in October 2007, at a time when 
the onset of the credit crisis, though not the grav-
ity, had already been widely acknowledged—and the 
lenders withdrew the commitment in January 2008 
in reliance upon the commitment letter’s Market 
MAC condition. 

The arguments put forward by both sides reveal the 
limits of a provision that, in the prior few years, had 
seen little negotiation of largely standard language 
among LBO commitment papers. The underlying 
problem being: when is a market event suffi ciently 
‘material’ to qualify as a ‘material adverse change’—
particularly in a general economic downturn—since 
the question of ‘materiality’ is of course relative 
and one to be determined in the context of market 
conditions in existence at the time. As a result, ar-
rangers are faced with two (non-exclusive) routes: 
fi rst, attempt to tighten the language of the Market 
MAC provision and second, seek comfort through 
pursuing Market MAC alternatives of expanding 
arrangers’ syndication and fl ex rights. Indeed, the 
recent fi nancing commitments for Pfi zer/Wyeth and 
Merck/Schering-Plough both lacked a Market MAC 
condition whilst on the other hand providing the ar-
rangers with signifi cant syndication fl exibility.

Improving the Market MAC
Where a Market MAC condition is insisted upon 

by arrangers, then in the wake of a recession, buyers 
and arrangers should focus on crafting a provision 
that helps quantify whether a particular market event 
or change would be deemed a “material adverse” 
event or change. This may be achieved by includ-

ing either a general statement or acknowledgment 
of the then-current (recessionary) condition of the 
loan markets or including specifi c examples of what 
might constitute a material adverse change, such as 
a reference trading index sinking below a threshold 
point for a prolonged period of time. In an econom-
ic downturn, this will make it clearer that in order 
for an arranger to call a Market MAC, there must be 
clear evidence that not only is the event material in 
itself, but also refl ects a material further worsening 
in the state of the market. However, clarity can often 
be a double-edged sword and a buyer should take 
into account the risks in including specifi c examples 
when negotiating these provisions.

Broadening Syndication Rights
Until the onset of the credit crisis, in a typical 

committed fi nancing the arranger had the ability to 
launch syndication upon signing the commitment 
letter (coinciding with the signing of the acquisi-
tion agreement) and subject to certain consent or 
consultation rights owed to buyers, would control 
the process through and following closing of the ac-
quisition. However, while the arranger would obtain 
either verbal or ‘soft’ commitments from prospec-
tive lenders, the arranger would not be permitted 
to transfer and sell-down its commitment prior to 
closing of the acquisition. Recent failed syndications 
have resulted in the emergence of two trends. For 
smaller cap deals, there is a higher frequency of club 
deals with less reliance on syndication—perhaps a 
step back towards buy-to-hold strategies rather than 
more recent originate-to-distribute models. With re-
spect to larger syndicated fi nancings, arrangers are 
expanding their syndication rights and mitigating 
the ‘warehousing risk’ via an express ability to sell-
down and reduce their original commitment prior to 
the acquisition closing. The latter is often achieved 
through a two-step syndication process: a ‘club’ 
syndication to a group of lead lenders as phase one 
(and typically in the pre-announcement period of 
the acquisition), followed by a ‘general’ syndication 
to a wider group of lenders. The ability to sell down 
commitments prior to funding is only limited practi-
cally by the fact that certain fund investors are re-
stricted from buying unfunded commitments.

Conceding the ability to sell-down commitments 
pre-closing has two principal implications for the 
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buyer. Firstly, execution risk: the buyer wants to know 
that the arranger, typically a bank with which it has 
historical relationships, will be there at the closing 
versus banks with which it has none. A compromise 
position may include (i) permitting the sell-down but 
the arranger agreeing to retain an agreed percentage 
of the total fi nancing commitment through closing 
and (ii) ensuring that incoming lenders are not party 
to critical decisions such as invoking fl ex rights on 
terms. Secondly, defaulting lender risk: though this 
can be interpreted both positively and negatively for 
the buyer— on the one hand, a closing date requir-
ing funding by a broad based group of institutions 
will increase the likelihood that one of those insti-
tutions defaults, leaving the buyer with no back-up 
commitment to fi ll the void. Conversely, earlier syn-
dication does spread and mitigate the risk that a lead 
arranger defaults on a substantial proportion of the 
committed fi nancing.

Arrangers are also increasingly seeking more con-
trol in the syndication process in terms of the pro-
fi le of the lender group. In recent years commitment 
letters underwritten for top tier sponsors evolved 
to provide the buyer with a ‘reasonably acceptable’ 
consent right over incoming lenders as part of pri-
mary syndication or the ability to serve the arrang-
er with a ‘blacklist’ of institutions. In light of the 
dwindling numbers of the CLO investor base willing 
or able to buy into new fi nancings, set against the 
priority of achieving a successful syndication, one 
can expect arrangers to exert more pressure to retain 
ultimate control of the syndication process. In a split 
‘club’ and ‘general’ syndication, buyers should seek 
greater consent and veto rights (versus consultation) 
in the selection of incoming lenders at the ‘club’ syn-
dication phase.

Defi nitive Documentation
Financing commitments are usually conditioned 

upon the parties executing defi nitive credit docu-
mentation in a form reasonably acceptable to the 
arranger, the execution of which would coincide 
with the closing of the acquisition. A number of 
recent deals have seen a movement towards a split 
signing and closing, similar to a U.K. ‘certain funds’ 
approach. From the buy-side, lessons learned from 
examples such as Clear Channel illustrate the bene-
fi ts of a signed credit agreement ahead of closing. In 

Clear Channel,1 litigation ensued after the arrangers’ 
fi nancing commitments expired following the back-
stop termination dates in the commitment letter and 
the parties had been unable to fi nalize the defi ni-
tive credit documents. The parties raised arguments 
based on open-ended provisions in the fi nancing 
commitment letter that deferred their negotiation to 
the credit agreement. A fully negotiated credit agree-
ment signed as early as possible following announce-
ment of the deal mitigates such potential delays in 
closing and helps align the fi nancing with the acqui-
sition process. From the arranger side, which will 
have an increased focus on minimizing syndication 
risk, a fully baked credit agreement should assist the 
sell-down process. Both the recent Pfi zer and Merck 
fi nancings adopted this approach. 

Company MAC
As the LBO market reached its peak in the open-

ing months of 2007, a company MAC condition in 
a commitment letter would almost always mirror 
that in the acquisition agreement, typically formu-
lated by reference to “as defi ned in the Acquisition 
Agreement”. In a competitive bidding environment 
where buyers were not afforded fi nancing-out claus-
es in acquisition agreements (although payment of 
a reverse break-up fee was an option), it became 
paramount that the arrangers should not have the 
ability to terminate a fi nancing commitment relying 
upon a more stringent MAC standard than the buy-
er had the benefi t of in the acquisition agreement. 
However, arrangers had to get comfortable with 
broad qualifi cations to the MAC provisions negoti-
ated between buyers and sellers, which eroded their 
potential usefulness. Hexion2 raised the bar higher 
where the Delaware Chancery Court held that (i) 
an adverse change capable of tripping the MAC 
condition should be suffi ciently material as to be 
“...consequential to the company’s long-term earn-
ings power over a commercially reasonable period 
of  time, which one would expect to be measured in 
years rather than months…” and (ii) a MAC provi-
sion should specifi cally include “prospects” if a par-
ty attempting to invoke it is doing so based on the 
target’s failure to meet fi nancial projections. 

Such cases, combined with the write-downs of 
loans since the onset of the credit crisis, have re-
sulted in two developments with respect to the com-
pany MAC condition. First, there is no guarantee 
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that arrangers will be willing to simply conform a 
commitment letter’s company MAC condition to 
that agreed between buyer and seller in the acquisi-
tion agreement—particularly where the arranger is 
being requested to leave its commitment open for 
a considerable period of time. Second, in order to 
provide arrangers with a degree of comfort in light 
of the high standards set by courts in interpreting 
company MAC provisions, they will place more im-
portance upon including a “bright line” condition in 
the commitment letter—for example, a clear thresh-
old such as pro forma compliance with a maximum 
closing date leverage ratio or debt to capitalization 
ratio. However, thus far, 2009’s major acquisitions 
such as those signed by Pfi zer and Merck did not ap-
pear to shift the company MAC condition back too 
far in favor of the arrangers. For example, while the 
merger agreement in the Merck-Schering Plough ac-
quisition did not include a fi nancing-out provision, if 
the committed fi nancing was not available at closing 
while Schering Plough had satisfi ed the closing con-
ditions under the merger agreement, Merck could 
pay a reverse break-up fee to avoid closing. Although 
cushioned with this contingency, the parties were 
able to closely align the company MAC conditions 
in the merger agreement and fi nancing commitment. 
The fact that the arrangers’ fi nancing commitment 

was also conditioned upon satisfaction of a “bright 
line” condition in the form of a pro forma closing 
date maximum debt to capitalization ratio helped 
facilitate this alignment.

Time will tell whether this will translate to new 
commitments for private equity acquisitions. If the 
private equity market does not revive fi nancing-out 
provisions in merger agreements and deals lack re-
verse break-up fees, buyers will be assuming greater 
risk if arrangers begin to insist on tighter MAC con-
ditions in their fi nancing commitments. In the least, 
if the buyer is going to able to align the MAC con-
dition between its merger agreement and fi nancing 
commitment, it will need to be prepared to involve 
the arranger in that negotiation to a greater degree 
than in prior times. This will likely become a more 
challenging process for buyers as arrangers, who be-
ing well aware of the implications of cases such as 
Hexion will expect to see fewer carve-outs to merger 
agreement MAC conditions and more diligence with 
respect to proposed target-specifi c carve-outs.

NOTES
1. BT Triple Crown Merger Co. et al v. Citigroup 

Global Markets et al (2008).
2. Hexion Specialty Chemicals, Inc. v. Huntsman 

Corp. (2008).




