
Happily, the holidays are upon
us.  Amid the festivities, this is
also the season for reflection
upon the past year, celebration
of accomplishments and—usu-
ally with optimism—anticipa-
tion of the year that lies ahead.
The inspiration for this month’s
column is that time-honored
tradition, the New Year’s resolu-
tion. We wondered, what might
be some possible resolutions
taking shape in the minds of
corporate directors for 2007?
Drawing on several significant
corporate governance develop-
ments of 2006, the following
are a few potential themes:

� Strive for cohesion in
the boardroom. The Hewlett-
Packard debacle serves as a
pointed reminder of the impor-
tance of directors interacting
with candor and cohesion. As
legal counsel, we advise boards
to engage in vigorous debate
but strive for consensus. Divi-
sions among directors detract
from board effectiveness and
lead to distractions—of which
HP affords a particularly dra-
matic example. 

Unity may be especially
valuable in 2007. Many boards
will be dealing with majority
voting for the first time. They
will confront further efforts by
special interest groups to gain
shareholder access to the com-
pany’s proxy statement or to
adopt bylaw amendments re-
quiring unanimous board ac-
tion. And directors will face
continued pressures from ac-
tivist investors who seek to ob-
tain board representation. 

� Foster the board’s rela-
tionship with general counsel.
Options backdating was the
scandal of 2006. A variety of fac-
tors seem to have contributed to
the widespread nature of the
problem, ranging from sloppy
documentation practices to
carelessness to outright fraud.
The scandals that brought us
Sarbanes-Oxley led to a much
closer working relationship be-
tween the CFO and the board.
Might the options backdating
scandal have a similar effect on

relations between the board
and the general counsel?  

The relationship between
the board of directors and the
general counsel has sometimes
been remote, making it difficult
to foster the type of communi-
cation that can prevent, or de-
tect, breakdowns in internal
controls.  By cultivating that re-
lationship, the board may de-
velop a better understanding of
risks and empower the general
counsel to function more effec-
tively. Directors who nurture
such dialogues may be instru-
mental in helping avoid a
“scandal of 2007.”

� Get the board actively in-
volved in shareholder rela-
tions. Preparing for the next an-
nual meeting has become virtu-
ally a year-round occupation.

The surge in proxy fights, the
specter of “vote no” campaigns
in 2007 and the proposed aboli-
tion of the NYSE’s discre-
tionary voting rule (eliminating
a large block of formerly pro-
management votes) put a pre-
mium on effective communi-
cation between issuers and
their shareholders. Few compa-
nies are immune to sharehold-
er wrath, whether by virtue of
size, performance, shareholder
ownership profile or industry.

It’s critical for companies to

retain control of the strategic
agenda.  Directors need to be
involved in the communica-
tions plan and, through the
lead director or other board
members, to participate directly
in dealings with key con-
stituents when appropriate.
These constituents include not
just institutional investors and
pension funds but also proxy
advisory firms such as Institu-
tional Investor Services. 

Moreover, to compensate for
the expected loss of discre-
tionary broker votes, companies
will have to reach deeper into
their shareholder base than in
the past.  Institutional investors
are often reluctant to support
wholesale change in board
composition, in the absence of
a premium offer for the compa-

ny.  By getting to know their
shareholders and staying in-
formed about their concerns,
directors can be in a position to
address issues before they be-
come a catalyst for investor ac-
tivism and maintain a high lev-
el of support among longer-
term investors.  

� Prepare for the new com-
pensation disclosure regime.
The new rules for executive
compensation disclosure may
lead to some tough questions
for board members, especially
compensation committee mem-
bers. Disclosure in the revised
compensation section of the
proxy statement is a first step. 

But in many cases, directors
will need to be prepared for
follow-up questions, before or
at the annual meeting. Part of
that process, of course, will in-
volve explaining the past. But
the Securities and Exchange
Commission’s rules are in-
tended to encourage changes
in behavior, not merely addi-
tional disclosure. The chal-
lenge for compensation com-
mittees and boards will be to
respond to the SEC’s invita-
tion to rethink the structure of
executive compensation—while
remaining competitive in the
market for talent.
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