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POACHING AND RESTRAINT
Summer in the United Kingdom has seen several cases where the English courts have had the opportunity 
to review and comment on the enforceability of contractual terms; whether an employee can be sent on 
“leave” while serving notice where there is no express contractual right in the contract and on the issues 
arising when groups of employees move as a team.

We report briefly on the cases and, 
the lessons to be learned both for 
employers and employees.



IS THERE A RIGHT TO WORK?
In SG & R Valuation Service Co v Boudrais & Others, 
somewhat unusually a court has granted an injunction to 
require certain employees to remain away from work for the 
duration of their notice period even though the contracts did 
not contain a right for the employer to place individuals on 
‘garden leave’ during their notice. 

In this case a group of senior employees decided that they 
would leave their employment and join a competitor. Soon 
after the employees gave notice, it became clear that they 
were removing corporate property and using corporate emails 
to send property and information which properly belonged to 
the employer, out to a prospective new employer. In addition 
they were encouraging other staff to leave.

The employer sent the individuals on garden leave (i.e. told 
them not to attend work) and then wrote confirming their 
suspension for the duration of the notice period.

The employees claimed that by requiring them to remain 
away from work (since there was no express right to place 
them on garden leave) the employer was in breach of 
contract and the employees were therefore entitled to 
consider themselves wrongfully dismissed and free to work 
for the new employer immediately. SG&R applied to the 
English High Court for an interim injunction to prevent 

the employees joining the competitor for the period  
of unexpired notice.

As there was no express contractual right to place the 
employee on garden leave, the court had to consider  
if such a right could be implied.

The case law on a right to place on leave is intertwined 
with cases on whether there is an implied “right to work”. 
In cases where an individual may be damaged (e.g. 
because of a loss of skill) if he or she does not work  
that may be sufficient.

In this case the facts were such that the court found  
a right to work but because of the employees’ own 
actions, they could no longer be said to be “ready”  
and “willing” to work particularly when there was 
evidence of wrongdoing and as a result the employer  
was granted the relief it sought.

While in this case the injunction was granted the clear 
lesson is that from an employer’s perspective, an express 
provision in an employees’ contract providing for garden 
leave and reserving the right to assign no or different 
duties for all or part of the notice period is by far the 
preferred route.

Continued from previous page.

SHOULD I STAY OR SHOULD I GO?
In the Tullett Prebon v El Hajjali case, Mr El-Hajjali 
negotiated the terms under which he would join 
Tullett Prebon. As is not uncommon, having heavily 
negotiated the terms on which he would move he 
then told his employer that he intended to leave.  
His employer then persuaded him to remain and  
Mr El-Hajjali notified Tullet Prebon that he would, 
after all, not be joining them. 

In most cases where a person withdraws from a 
move, the prospective new employer chalks the 
cost both in money spent and, opportunity cost 
(since it has ceased looking in the market for 
other individuals) down to bitter experience (and 
probably makes a note never to make an offer to 
the individual again). However, in this case Tullett 
had inserted a liquidated damages clause in the 
contract which Mr El-Hajjali had signed. This 
provided that if he failed to resign and join Tullett 
as agreed he would pay them 50% of the net basic 
salary plus 50% of the signing fee that Tullett 
had agreed to pay him, (approximately £293,000 
in total). During the course of the negotiations 
Mr El-Hajjali’s advisers drew his attention to the 
liquidated damages provision and its implications.

As a general principle of English law a clause which 
provides for liquidated damages, i.e. a genuine  
pre-estimate of the damages is enforceable 
although, a penalty which is excessive and bears no 
resemblance to the actual or potential loss is not. On 
analysis the court decided that it was a liquidated 
damages provision since it was calculated as a 
proportion of salary and was much less than the loss 
which Tullett could show had and would arise from 
El-Hajjali’s breach. Accordingly, judgment was given 
in favour of Tullett. No doubt the fact that Mr El-
Hajjali had an indemnity from his current employers 
in relation to any damages awarded against him 
helped to persuade the court that it should enforce 
the terms of the contract.

Should an employer consider inserting a pre-
estimated damages clause in a contract? The facts  
of the case are somewhat unusual and, in most cases, 
the cost of recovery and the time and management 
requirements of suing to recover for breach of contract 
from an individual who has decided not to join are 
not worth it. However, when recruiting a highly 
compensated individual or one who is key to the 
business it may be worth considering. 

For individuals the lesson is a salutary one. In this 
case the court was prepared to enforce the terms of 
the contract and order payment. In cases where there 
is no pre-estimated loss provision an individual who 
withdraws having committed to a contract may still 
be at risk of a claim by the prospective new employer. 
The fact that employers rarely take action of this 
nature does not mean that the ordinary contractual 
principles of damages for breach do not apply.



TEAM MOVES 
UBS v vestra Wealth
On 4 August, UBS was granted a “springboard” injunction 
against Vestra Wealth and certain UBS staff to prevent them 
from poaching UBS customers and staff until a court hearing 
in relation to claims of breach of contract by UBS staff and 
unlawful conspiracy. The parties have now settled so a full 
hearing on the claims will not take place. 

UBS alleged that Vestra Wealth, and particularly its 
founder David Scott together with four senior managers 
who quit UBS to join Vestra, unlawfully conspired to solicit 
UBS clients and staff. Further, the four senior managers 
(whose garden leave did not expire until 11 August) 
were accused of breaching their duty of fidelity as senior 
employees of UBS. 

Vestra argued that UBS was seeking the injunction in order 
to block legitimate competition and that any such restriction 
would damage their business. The evidence presented  

by Vestra included 40 letters and emails from departing  
UBS employees detailing their concerns over the way the  
UBS wealth management business was being run. In his 
judgment, Mr Justice Openshaw said that he found this 
evidence unconvincing. He believed there was a common 
thread in the emails which suggested that employees may  
have been encouraged to use a “party line”.

In awarding the injunction, Mr. Justice Openshaw said that 
he believed Vestra had undertaken “unlawful conspiracy 
dressed up as lawful competition”. In particular, he said it 
was “inherently unlikely that nearly the whole department 
would leave UBS without extensive discussions between staff 
beforehand.” According to The Times, on 19 May 2008, David 
Scott presented UBS with a letter signed by 52 employees 
announcing they were to join Vestra. A further 23 resignations 
followed later, and one team was so depleted that it was left 
with only a secretary.

The publicity surrounding the case was not surprising  
given the large numbers of employees involved. The parties 
have now settled, and, according to newspaper reports,  
have agreed that Vestra will refrain from soliciting 
UBS clients until the end of the year and from offering 
employment to UBS staff until August of next year. Had  
the case gone to a full hearing, this would have resulted  
in considerable adverse publicity for both sides. 



TEAM MOVES PENSION PLAN 
“BUY-OUTS”
An increasing trend is that of businesses looking for ways 
to divest themselves of their UK defined benefit pension 
plan liabilities. This is the result of a number of factors 
including increasing regulation, increasing administrative 
costs, such as the introduction of the Pension Protection 
Fund levy, and increasing benefit costs resulting from, for 
example, increased life expectancies and the fact that plans 
will now look to be much better funded than when the UK 
statutory minimum funding requirement applied. We have 
reached a stage where for many businesses continuing a 
defined benefit pension plan or taking one on (for example, 
by acquiring a company with its own plan) is a deeply 
unattractive proposition. It is hardly surprising then that  
so many businesses are looking for a way out of their plans.

While it used to be the case that “buying out” pension 
liabilities through purchasing annuities was prohibitively 
expensive, a larger number of providers have now entered 
into the market, resulting in greater competition and lower 
costs. A number of different solutions may be offered, 
depending on the circumstances of the plan. Full and partial 
buy-outs are discussed below, but there are a number of 
additional arrangements, such as phased buy-outs, that 
enable liabilities to be capped to varying degrees.

A potential problem with either a full or partial buy-out 
relates to counterparty risk. What would happen if your 
pension plan was still in existence and the annuity provider 
failed? For this reason it is important to ensure that trustees 
take advice from an appropriately regulated financial 
adviser and that they understand the risks involved. The 
plan sponsor should also consider doing so, since if a plan 
is not wound up or the counterparty fails, or the annuities 
bought fail to fully discharge the plan’s liabilities, it is the 
employer who will ultimately bear the costs of providing the 
additional funding required. 

Full Buy-out
This solution entails all liabilities of the pension plan  
being secured by the purchase of annuities in the members’ 
names. The insurance company providing the annuities will 
require a considerable payment – all of the assets of the 
plan plus, usually, a further amount. 

The trust could then be wound up, although before this could 
be completed the actuary and administrator would need 
to undertake a thorough exercise in checking that benefits, 
beneficiaries and liabilities are accurately detailed so that 
the annuities will reflect what would otherwise have been 
paid out of the plan. This exercise could take a considerable 
amount of time. Until it is wound up, the plan would still be 
liable for any rights not otherwise protected by the insurance 
products bought.

Partial Buy-out
In this scenario, the trustees of the plan secure portions of 
the plan’s liabilities rather than securing all liabilities at 
once. Because the buy-out only relates to part of the plan’s 
liabilities, the trust continues and the corporate sponsor will 
remain responsible for any liabilities retained in the plan. 

This solution may work best for businesses who want to 
reduce their exposure but do not want to pay to fund a full 
buy-out, and for plans with liabilities so large it may not be 
possible to find a provider willing to insure the entire plan.

Company Acquisitions
There have been instances of companies being acquired 
precisely because they have defined benefit pension 
schemes. The acquirer’s aim is to assist the trustees in 
managing the assets of the scheme more efficiently and to 
become the scheme’s investment manager (thereby receiving 
the associated fees).

There are a limited number of companies for which this 
arrangement is appropriate. If a holding company, for 
example, disposed of an insubstantial subsidiary with its 
own defined benefit scheme in this sort of arrangement 
(where the acquirer has little or no interest in the business 
undertaken by the subsidiary) we expect that the UK 
Pensions Regulator would be concerned. The UK Government 
has stated in its Consultation Paper on “Amendments To 
The Anti-Avoidance Measures In The Pensions Act 2004” 
that such arrangements put the traditional trust model of 
structuring pension plans under strain. The Government 
indicated that this may result in unacceptable risk and 
therefore a higher chance that the Pension Protection Fund 
may need to become involved in those pension plans.

Finally
There are other methods of limiting a pension plan’s 
exposure to market volatility, such as by buying a long-
term bond or bonds. Providers are working to develop more 
sophisticated products in order to take advantage of this 
lucrative market. These products do not entirely eliminate 
risk although assuming that they are an appropriate match 
for the liabilities of the plan they will go some way to 
reducing the plan’s exposure.

Any proposal to buy out a pension plan in full or in part  
will need to have the agreement of the plan trustees,  
and financial advice must be sought as to the most 
appropriate provider. The trustees will also need legal  
advice on the terms of the applicable documentation. If  
you are considering exploring options to reduce exposure  
we would be pleased to advise further.

The “springboard injunction” obtained by UBS is 
so-named because it prevents an employee or former 
employee from gaining an unfair competitive advantage 
where he has misused confidential information, even if 
the information has since come into the public domain. 
In determining the injunction period, the court will 
consider the period for which the employee has gained 
an unfair advantage and the amount of time it would 
have taken the employee to gather the information 
which is available from public sources. This type of 
injunction is a useful tool in preventing employees from 
using confidential information effectively to damage an 
employer’s business.

The employees who left to establish Vestra could have 
handled this differently. When recruiting staff from 
a competitor, there are steps that can be taken to 
minimize the risk of litigation. In particular, the new 
employer should make it clear to potential employees 
that they will not be able to commence work until they 
are free of any notice period owed to their employer. 
New recruits should be told that they must not breach 
their contract of employment with their existing 
employer (including any restrictive covenants), that 
they must not solicit other staff members and that they 
must not bring with them any confidential information. 
Should any employee bring their previous employer’s 
confidential information to work it is important that 
they are told to send it back to their former employer. 
All of these steps should be documented, thereby 
evidencing the new employer’s lack of involvement in 
any unlawful conspiracy or employee misconduct. 

The Vestra founders could also have reached 
agreement with UBS on the terms of their departure. 
While such agreement would surely not have allowed 
them to poach dozens of employees or to target UBS 
clients specifically, it might have allowed them to 
approach certain UBS employees and could have seen 
the founders released from their contracts before the 
expiry of their notice periods. More importantly, this 
could have saved both UBS and Vestra the detrimental 
publicity associated with the application for the 
springboard injunction which resulted in details of  
the internal problems at UBS being made public.



 

CHANGES AFFECTING  
“CITY BONUS CULTURE”

The Financial Services Authority
The FSA is concerned that employees of FSA-regulated 
firms are being encouraged to engage in short-term risk-
taking through the use of “inappropriate” remuneration 
arrangements which are not consistent with sound risk 
management. While the FSA has said that it does not 
wish to be “involved in setting remuneration levels”, it 
will expect regulated firms to be moving towards good 
practice in this area. While the FSA’s recommendations are 
not yet official guidance, such is the relationship between 
authorised firms and the FSA that it would be usual for 
firms to comply with the FSA’s suggestions prior to any 
formal guidance being issued.

What is good practice?
The FSA has produced some criteria for good and bad 
remuneration policies. For example:
-  bonuses should be calculated by reference to 

performance measures including risk-management 
skills and not just on the basis of financial performance; 

-  remuneration should not be paid wholly in cash and 
employers should consider using shares to encourage 
corporate citizenship; and

-  the whole or part of bonuses could be deferred so that 
the impact of the employee’s performance on the firm’s 
long term profits can be established.

The FSA says that it “expects firms to comply with its 
published criteria”.  
See www.fsa.gov.uk/pubs/ceo/ceo_letter_13oct08.pdf 

Compliance
At this stage, firms should be reviewing remuneration 
policies to ensure that they do not encourage high-risk 
behaviour and that a more prudent approach is favoured.

The FSA, in the course of supervising the activities of a 
regulated firm, can seek disclosure of relevant practices 
and policies (including remuneration policies and 
practices) and can suggest that changes are made.

If the firm does not comply with FSA requirements, 
ultimately the FSA has powers to impose fines and/or  
issue a public statement of censure. In addition, where  
it has concerns it may increase the capital requirement  
for that firm (to reflect the increased risk associated with 
that firm), and increase its ongoing scrutiny. 

Impact 
To the extent that regulated firms operate annualised 
bonus arrangements, they will now have to think  
about possible alternatives. Depending on the type  
of firm, it may or may not be possible to award shares  
or options in place of cash. To the extent that any 
firm puts in place share option or share incentive 
arrangements or simply defers payment of cash bonuses, 
it will need to consider a number of structural issues  
to create a design that is palatable to both the FSA  
and to employees. 

Issues that regulated firms will need to consider when 
implementing deferred compensation arrangements 
(including share option or incentive arrangements) include:

(i)  the tax implications of doing so; 

(ii)  how employees are to be treated if they leave in 
different circumstances. How will a “good leaver” 
be defined for the purposes of plan rules?

(iii)  where shares are to be granted instead of cash 
bonuses, firms will need to consider whether shares 
will need to be retained, for how long and the 
mechanism for retention. For senior employees this 
may severely limit their opportunities to sell shares 
(as they may be also be restricted from doing so 
during any closed period); and

(iv)  where all or part of bonus payments are to be 
deferred to allow the firm to assess the impact  
of the employee’s performance on the firm’s  
long term profits, the firm will need to consider  
how it will (objectively) measure that impact.  
This change in particular will need careful thought 
as employees may be unhappy with being judged 
with hindsight on work that seemed appropriate 
and of a high standard (and was within their firm’s 
existing risk-management policies) at the time it 
took place.

Of course, many regulated firms may take the view that 
their existing arrangements already comply with sound  
risk management principles and that little or no change  
is needed. Nevertheless all firms ought to be thinking 
about the robustness of their arrangements and should  
be prepared to defend the policies and plans if they were 
to come under the scrutiny of the FSA. 

The UK government and the Financial Services Authority (FSA) have recently announced plans to tackle the “big bonus” culture in the City, which has been 
perceived as one of the causes of risky behaviour that has led to the current financial crisis. As a condition of its bail-out package to ailing banks, the UK 
government has stated that it expects that no cash bonuses will be paid to board members (i.e. officers and directors) of banks that are “bailed out” by 
it, although bonuses that take the form of shares are permitted. In the same week, the FSA produced a statement encouraging all FSA-regulated firms to 
review their remuneration policies. It has been clear for some months that the FSA intended to place a greater weight on regulated firms’ remuneration 
policies when assessing each firm’s overall risk, and the published statement is a reflection of this intention.



 

HEYDAY
In September, the Attorney General of the 
European Court of Justice (ECJ) gave an  
opinion on Heyday’s legal challenge to 
the UK’s default mandatory retirement 
age. Heyday is an organisation launched 
by the charity Age Concern which offers 
services to people approaching retirement 
and to those who have already retired.

The crux of the Attorney General’s opinion is that 
it is open to member states to have a national 
default retirement age. However, member states 
will still need to objectively justify this as a 
“legitimate aim relating to employment policy and 
the labour market”. Any measures used to achieve 
that aim must be appropriate.

The matter will now go to the ECJ and it is possible 
that the ECJ will not agree with the opinion. 
Even if the ECJ’s ruling is consistent with the 
opinion, the case will be referred back to the 
national courts where it will be up to a UK judge 
to determine whether having a national default 
retirement age of 65 is objectively justifiable, and 
whether it is necessary for the purpose of achieving 
a legitimate aim.

We may have to wait some months until the 
ECJ ruling is given. In the meantime, age 
discrimination claims in the employment tribunal 
are stayed pending that judgment. This leaves 
employers in limbo since it is not entirely clear 
whether their practices are compliant with the law. 
In the meantime, a policy of waiting and carefuly 
considering whether decisions are objectively 
justified seems to be the safest  
course for employers to take.
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REGISTER

As noted in the Spring 2008 Update, 
the UK Government has introduced a 
new “points based” immigration system. 
The new system replaces the existing 
Work Permit regime and with effect 
from November 2008 all applications 
for permission to bring “Workers” into 
the UK will have to be made by entities 
holding a Sponsorship Licence.

If you currently employ staff under the Work 
Permit system and expect to do so in the future, 
the Border and Immigration Authority (the 
“BIA”) are now encouraging registration for the 
new Sponsorship Licence. While we understand 
some aspects of the regime continue to be 
fine-tuned, companies which anticipate a need 
to bring individuals who are not automatically 
entitled to live and work in the UK should 
begin registration since we anticipate that the 
“bedding in” process at the BIA may mean 
applications take longer to process during the 
first months of operation. 

Work Permits issued under the existing regime 
will remain valid and applications made prior 
to the end of October will be treated under the 
existing Work Permit regime. A side effect of the 
switchover is that applications under the existing 
regime are taking longer to process, up to 15 to 
20 days compared to 5 to 10 days in previous 
years for straightforward applications.

If your organisation currently employs people 
under the Work Permit system, and expects to do 
so in future, you should be registering with the 
BIA as a Sponsor now.

Note that where an entity has yet to establish 
itself in business in the UK it will still be possible 
to make an application outside the UK to bring 
in one individual to establish UK operations 
under the Sole Business Representative regime. 
The BIA has said that it has no current plan to 
review the Sole Business Representative regime 
although it seems likely that in the long term the 
regime will be reviewed and may be amended.

A client note on the new regime is available, 
please contact us for a copy.
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