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Major False Claims Act Changes Proposed by Senator Grassley 

Senator Grassley and four senate co-sponsors introduced proposed 
amendments to the False Claims Act yesterday that would, if enacted as 
currently written, significantly change the landscape for healthcare 
providers already facing a difficult litigation environment. Senator 
Grassley acknowledged that S.B. 2041 is a direct response to FCA case 
law developments—including, most recently, the Supreme Court's recent
decision in Rockwell International Corp. v. United States, 127 S. Ct. 
1397 (2007)—that he believes unfairly limit whistleblower litigation. 
Some of the provisions with the greatest potential impact in the 
healthcare industry include: 

1. Language that would increase the existing statute of limitations, 
which in most cases is six years, to a maximum of ten years. 
Additionally, the legislation extends the statute of limitations even 
more by allowing DOJ claims to relate back to the date on which a 
qui tam case was originally filed under seal. Because qui tam 
cases often remain under seal for several years before a case is 
served, this prolonged statute of limitations would compound the 
already significant challenges that stale claims pose because of 
unavailable witnesses and documents.  
 

2. Provisions that make it much more difficult to have cases 
dismissed under the public disclosure jurisdictional bar, currently 
found in 31 U.S.C. § 3730(e)(4). The proposed amendments 
would significantly narrow the definition of what constitutes 
"publicly disclosed" information. They would specifically exclude 
information obtained from a Freedom of Information Act request 
or from exchanges of information with government employees, if 
the information is not otherwise publicly disclosed. Additionally, 
whistleblower cases would be defined as "based on" a public 
disclosure only if the person bringing the action derived his or her 
knowledge of all essential elements of the alleged fraud from the 
publicly disclosed information.  
 

3. Changes to the whistleblower retaliation provision, currently found 
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in 31 U.S.C. § 3730(h), which would expand the universe of 
potential plaintiffs and injuries that fall within the statute's 
protections. For example, the amendments would apply not only 
to "employees," but also to any government contractor or "agent" 
that experiences some sort of discrimination or adverse action 
because of lawful acts they "or associated others" performed "in 
furtherance of other efforts to stop 1 or more violations" of the 
FCA. The FCA's whistleblower retaliation provision currently applies
only to employees whose employers retaliate against them for 
lawful conduct in furtherance of a qui tam FCA action. 

The proposed legislation would dramatically re-define the types of claims
and money that would be subject to liability under the FCA, although it 
is not clear that this expansion would have as great an impact in the 
healthcare industry, where federal funds already play such a significant 
role. Also unclear is exactly what effect these amendments would have 
on state false claims legislation. Many states have amended their 
statutes to more closely mirror the current federal law in order to qualify
for economic incentives provided under the Deficit Reduction Act of 
2005, and many other state bills are currently pending. It is unclear 
whether states would be required to amend their statutes again to 
reflect an amended federal law, if Senator Grassley's efforts are 
successful, in order to qualify for this incentive.  

A copy of Senator Grassley's bill and statements in the Congressional 
Record relating to the legislation are available at the Fraud and 
Enforcement Practice Corner.

We would like to thank Beth McClain, Esquire (Fried Frank Harris Shriver
& Jacobson LLP, Washington, DC) and the Enforcement Subcommittee 
for providing this email alert.

Member benefit educational opportunity: 
Teleconference Series on Stark Phase III Final Regulation (September 
27 and October 25, 2007). 
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