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False Claims Act Enforcement: 
Supreme Court and Legislative Updates 

By Beth McClain and Kerry Hotopp* 

The Supreme Court heard oral argument today in a case that has the 
potential to dramatically expand the reach of the False Claims Act (FCA) 
in all sectors of the economy, including healthcare. Some of the same 
issues before the Supreme Court today will also be addressed tomorrow 
by two panels of witnesses testifying before the Senate Judiciary 
Committee. The Senate hearings relate to draft legislation that would—if 
enacted as currently written—produce a radical overhaul of the federal 
False Claims Act. 

Brief Overview of Allison Engine Co. v. United States ex rel. 
Sanders 

Allison Engine Co. v. United States ex rel. Sanders, 128 S. Ct. 491 
(2007) (cert. granted), is a declined qui tam case involving allegedly 
defective equipment provided by three subcontractors during the 
construction of guided missile destroyers for the United States Navy. It 
alleges that the subcontractors violated the FCA by providing generators 
that did not conform to contract specifications or Navy regulations. 
Although it is undisputed that the prime contractor shipyards paid the 
subcontractors with federal money, attorneys for the whistleblowers 
never introduced any evidence showing that the subcontractors' 
invoices, bills, or claims were passed on or presented to the United 
States in any way. The trial court granted defendants' motion for 
judgment as a matter of law after the qui tam plaintiffs put on their case 
in chief. 

In reaching this result, the trial court followed the 2-1 decision in United 
States ex rel. Totten v. Bombardier Corp., 380 F.3d 488 (D.C. Cir. 
2004). The Totten majority concluded (in a decision authored by then-
Judge John Roberts) that the plain language of the "direct" false claims 
provision (31 U.S.C. § 3729(a)(1)) contains an express "presentment" 
requirement. "[T]o be actionable under the False Claims Act, any such 
claim must be presented to an officer or employee of the United States 
Government." Id. at 493. Courts that have adopted the majority's 
analysis in Totten typically reason that a presentment requirement 



ensures a link between an alleged fraud and the government's decision 
to pay the disputed 
claim(s). 

However, in another split decision, the Sixth Circuit reversed the trial 
court's ruling in Allison Engine. United States ex rel. Sanders v. Allison 
Engine Co. Inc., 471 F.3d 610 (6th Cir. 2006). The majority concluded 
that an explicit "presentment" requirement is found only in Section 3729
(a)(1), and that Sections 3729 (a)(2) and (a)(3), which are separate 
bases of liability invoked by the relators in Allison Engine, do not require 
presentment. A false claim is actionable under these two FCA liability 
provisions "so long as it can be shown that the claim was paid with 
government funds," the majority concluded. Id. at 615. Under the panel 
majority's interpretation, any payment that includes funds originally 
provided by the federal government would expose the recipient to 
potential FCA liability in actions litigated under Sections 3729(a)(2) and 
(a)(3).  

Application to Healthcare 

Of the $14 billion that the government has recovered under the FCA 
since 2000, more than $10.5 billion of that, or 75%, came from litigation 
involving healthcare companies. Even when FCA cases are unsuccessful, 
they usually involve costly and time-consuming investigations and 
litigation. The Sixth Circuit's decision, if adopted by the Supreme Court, 
would likely expand liability to conduct not currently subject to the FCA, 
in both healthcare and in other industries. Under the most aggressive 
interpretations of the Sixth Circuit's decision, disputes between two 
private entities regarding inaccurate bills or invoices—which would 
typically be treated as state contract or tort claims—could be a basis for 
whistleblower-driven FCA liability if one of the parties receives some 
amount of federal funds. For example, vendor overcharges to a county 
clinic that receives a small part of its operating budget from federal 
block grants could arguably be subject to liability under the FCA if some 
portion of the vendor's payment can be traced to grant funds, even if 
the overcharges are never passed on to the government and have no 
effect on the amount of funding provided by the United States to the 
grant recipient. 

Proponents of the result in the Allison Engine case argue that this is 
precisely the outcome Congress intended when it amended the FCA in 
1986 and defined "claim" to include "any request or demand, whether 
under a contract or otherwise, for money or property which is made to a 
contractor, grantee, or other recipient if the United States Government 
provides any portion of the money or property which is requested or 
demanded, or if the Government will reimburse such contractor, 
grantee, or other recipient for any portion of the money or property 
which is requested or demanded." 31 U.S.C. § 3729(c). Under the 
narrower interpretation of a "claim" adopted by Judge Roberts in Totten, 
"False Claims Act liability will attach [only] if the Government provides 
the funds to the grantee upon presentment of a claim to the 
Government." Totten, 380 F.3d at 493. 

Oral Argument at the Supreme Court  

Former Solicitor General Theodore Olson argued on behalf of the 
subcontractor/appellants, and was peppered with questions challenging 



his contention that the Act always requires presentment, since 
presentment is not an explicit requirement in all of the FCA's liability 
provisions. Several Justices asserted that fraud involving federal 
contracts defrauds the Government, regardless of whether false claims 
are actually presented to the Government. However, the person who 
bore the brunt of the day's most pointed questions was Assistant 
Solicitor General Malcolm Stewart, who defended the Government's 
position that the FCA is triggered whenever federal funds are involved. 
Led by Justices Scalia and Chief Justice Roberts, members of the Court 
expressed concern that the Government's interpretation may be overly 
broad and would extend the False Claims Act to virtually every economic 
transaction, no matter how far removed from a federal contract. Finally, 
James Helmer, representing the whistlerblowers, spent most of his 
allotted time explaining the whistleblowers' failure to prove presentment 
at trial. While questions from the Court revealed little about the Justice's 
own views on the issue, Justice Breyer aptly summed up by noting that 
the Act is "perfectly ambiguous" and could support either the 
Government's or the subcontractors' position. 

Briefs submitted by amici and the parties are available in the Fraud and 
Abuse, Self-Referrals and False Claims Practice Corner. 

Hearings Tomorrow on Senate Bill 2041, the "False Claims Act 
Correction Act of 2007" 

Even if the Supreme Court overturns the Sixth Circuit's ruling in the 
Allison Engine case, the issue may not be settled for some time. As was 
noted in a previous Fraud and Abuse, Self-Referrals and False Claims 
Practice Group email alert, Congress is also considering amendments to 
the FCA that revise the FCA's liability provisions to apply to claims for 
"Government money or property." "Government money or property" 
would be newly defined to include, among other things, "money or 
property that the United States Government provides, has provided, or 
will reimburse to a contractor, grantee, agent or other recipient to be 
spent or used on the Government's behalf or to advance Government 
programs." See Major False Claims Act Changes Proposed By Senator 
Grassley (Sept. 13, 2007); see also S. 2041 and H.R. 4854, 110th Cong. 
(2007). 

Hearings on S. 2041 will be held before the Senate Judiciary Committee 
tomorrow, February 27, 2008 at 10:00 a.m. ET and will be available via 
live webcast. Notably, according to the schedule available at this web 
page, only one witness has been invited to present defense views on the 
proposed legislation; all of the other witnesses scheduled to testify 
tomorrow will be representing either governmental or qui tam interests. 
Id. 

Copies of S. 2041 and H.R. 4854 are available in the Fraud and Abuse, 
Self-Referrals and False Claims Practice Corner. 

  

  

  

  



  

*We would like to thank Beth McClain and Kerry Hotopp (Fried Frank 
Harris Shriver & Jacobson LLP, Washington, DC) and the Fraud 
Enforcement Subcommittee for providing these updates. 

Member benefit educational opportunity: 
Webinar on joint ventures involving non-profit facilities 
(March 5, 2008). 
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