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One fundamental difference among the various 
products has been the marketing channel through 
which they are sold. Historically, sponsors have 
sold TICs through one of two mutually exclusive 
channels, either as securities or as real estate. 

TICs sold as securities, so-called “securitized 
TICs,” are typically sold pursuant to an exemption 
from the registration requirements of the Securities 
Act of 1933 and the transactions are effected 
through securities brokers registered with the 
Securities and Exchange Commission (SEC). 

Alternatively, because real estate professionals 
are precluded by the securities laws from 
participating in the sale of securities (including 
securitized TICs), TIC sponsors seeking to 
market their products through paid real estate 
professionals typically would structure and market 
their TIC interests as real estate interests (or 
non-securitized TICs). 

The distinction between securitized and non-
securitized TICs, however, has been called into 
question as securities regulators increasingly 
have suggested that all TIC interests constitute 
securities. This uncertainty about whether a non-
securitized TIC is a security, coupled with the 
ban on real estate professionals selling securities, 
has significantly limited the involvement of real 
estate professionals in TIC transactions. 

Some relief to this TIC problem may be 
forthcoming this summer from the SEC.

Defining a TIC Interest
A TIC interest is a fractional undivided interest 

in real property. TIC interests can be sold as 
investments in real property. 

Generally, the TIC owners of an investment 
property collectively co-own the property and 
each TIC owner receives a deed representing its 
specified fractional interest in the property. TIC 
owners have certain rights with respect to the 
property, including the right to sell or transfer 

their TIC interest and 
the right to share pro 
rata in the income, 
gain or loss generated 
by the investment 
property. 

TIC interests are 
predominantly marketed 

and sold to investors who recently had sold an 
investment property and desire to purchase a 
replacement investment property to complete 
a tax-deferred exchange, pursuant to §1031 of 
the Internal Revenue Code. 

Section 1031 allows a person who owns 
investment property, real property in this case, 
to exchange that property for another property 
of “like-kind” while carrying over the basis of the 
original property to the new property, thereby 
deferring any taxable gains until the sale of the 
new property.1 Section 1031 generally requires the 
new property to be purchased within six months 
of the sale of the original property. 

Who Can Sell Them, and Why
Despite the value real estate professionals can add 

to TIC transactions, their involvement is limited 
because the securities regulations prohibit non-
securities brokers from receiving commissions for 
securities transactions (including securitized TICs). 

Specifically, the rules of the Financial Industry 
Regulatory Authority (FINRA) forbid securities 
brokers from paying commissions to or sharing 
commissions with persons who are not registered 
securities brokers.2 

FINRA’s predecessor, the National Association 
of Securities Dealers, expressly stated that this 
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OVER THE LAST decade, the mar-

ket for Tenant-In-Common (TIC) 

interests in investment properties, particu-

larly commercial real estate projects (such 

as shopping malls, office buildings and large 

residential buildings), has evolved from a 

small niche market into a vast multi-bil-

lion dollar industry. As such, the number 

of sponsors of this type of investment has 

proliferated, and the products they offer 

vary widely. 
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rule precludes a real estate agent from receiving 
any compensation in connection with the sale of 
a securitized TIC.3 Similarly, the federal securities 
laws prohibit any person who is not registered 
with the SEC as a broker-dealer from receiving 
compensation in connection with the sale  
of securities.4 

More broadly, securities regulators have 
asserted that certain non-securitized TIC interests, 
although structured and marketed as real estate 
interests, are likely to be considered securities.5 
These regulatory comments have created a 
significant risk that a sponsor and real estate 
professional involved in the sale or marketing of 
a non-securitized TIC could be accused of selling 
unregistered securities in violation of §5 of the 
Securities Act of 1933.6

In response to this dilemma, and in recognition 
of the valuable services that real estate professionals 
can provide to prospective purchasers and sellers 
of TIC interests, the National Association of 
Realtors (NAR), a trade association claiming 
over one million real estate professionals among 
its membership, asked the SEC to allow real 
estate professionals to participate in the sale of 
securitized TICs.7 

NAR submitted its request to the SEC in 
November 2007. A decision from the agency, 
which would take the form of an exemptive 
order (the “NAR Exemption”), could come at 
any time.

The NAR Exemption
The NAR Exemption, if approved without 

change, would allow certain experienced 
commercial real estate professionals to be 
compensated for services rendered in connection 
with the sale of a securitized TIC interest. 

Although any such transaction would 
continue to be required to be effected through 
a registered securities broker, the NAR 
Exemption would permit eligible real estate 
professionals to participate in the transaction 
and be compensated accordingly. As for the issue 
of whether a non-securitized TIC constitutes 
a security, the NAR Exemption if approved 
would effectively moot this issue because any 
TIC sponsor looking to compensate real estate 
professionals could do so without violating the 
securities laws by securitizing the TIC.

The NAR Exemption naturally would limit 
the circumstances under which real estate 
professionals could receive compensation in 
connection with the sale of securitized TICs. 
Two significant restrictions would involve the 
type of real estate professional eligible to rely 
on this exemption. 

First, the NAR Exemption would only be 
available to real estate professionals with 
“substantial experience” with commercial real 
estate. In its request to the SEC, NAR argued 
that real estate professionals should satisfy 

this “substantial experience” requirement if 
they either obtain one of several certifications 
available to commercial real estate salespersons 
or achieve certain minimum levels of success 
in the sale of commercial real estate. 

Alternatively, NAR suggested that a real 
estate professional could satisfy this requirement 
by having achieved a certain level of education 
and experience with commercial real estate. 
The SEC’s notice announcing NAR’s exemption 
request sought public input on how best to craft 
this “substantial experience” requirement.

Second, the NAR Exemption would be 
available only to real estate professionals who 
are not “predominantly engaged” in selling TIC 
interests. This limitation is premised on the 
notion that real estate professionals who expect 
to participate heavily in the TIC market should 
more appropriately register as a securities broker 
and effect such transactions in that capacity. 

NAR’s exemption request did not propose how 
to determine whether a real estate professional 
is “predominantly engaged” in selling TICs 
and the SEC has requested public comment 
on this issue. For example, the SEC queried 
whether the exemption should define eligible 
real estate professionals as those who conduct 
at least 85 percent of their business (calculated 
by the dollar volume of sales on an annual basis 
or over a longer period) in areas other than  
TIC sales. 

This question has garnered a fair amount of 
debate, with many commentators, including 
NAR itself, suggesting that a quantitative 
methodology for defining who is predominantly 
engaged in other business lines is unreasonable 
or, in the alternative, suggesting that a lower 
sales percentage threshold be employed.8

Additional Restrictions
The NAR Exemption would impose 

other restrictions on real estate professionals 
participating in securitized TIC transactions 
and on the transactions themselves. Some of 
the more significant restrictions are listed below.

• Real estate professionals could not advertise 
available TIC interests or advertise the fact that 

they represent purchasers in connection with 
the purchase of TIC interests. 

• Real estate professionals could not handle 
customer funds in connection with the purchase 
of a TIC interest. 

• Real estate professionals could not 
participate in the negotiation of the sale terms 
of the TIC or in structuring a TIC interest, 
nor could they assist the purchaser in obtaining 
financing for the TIC purchase.

• The TIC purchaser must receive a 
deeded real estate interest at the closing of  
the transaction. 

• The TIC must qualify as replacement 
property for the purpose of tax-deferred 
exchanges under §1031, regardless of whether 
any purchaser buys it for that purpose.9 

• The TIC sale must be effected through a 
registered securities broker and in compliance 
with the securities laws.

If granted, the NAR Exemption would provide 
welcome relief to TIC sponsors who wish to avail 
themselves of the expertise and client base of 
licensed real estate professionals and relief to 
real estate professionals seeking to render, and 
be compensated for, such services. 

Likewise, TIC purchasers would directly 
benefit from the advice and counsel that 
real estate professionals can render on  
TIC interests. 

Strong demand exists for these products, 
and the SEC should be lauded for its efforts to 
provide a workable solution in this area.
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called into question by securities 

regulators; this uncertainty, coupled 

with the ban on real estate professionals 
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limited the involvement of real estate 

professionals in TIC transactions. 


