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This edition includes Recent Developments, Recent Decisions, and a Feature 

Article titled "Indefinite Quantity Contracts: U.S. Court of Federal Claims 

Rejects Argument that Contract Was an Indefinite Quantity Contract with 

Guaranteed Minimum Quantity." 
 

Recent Developments 
 

Prompt Payment Interest Rate: The Department of the Treasury announced that, 

for the six month period of January 1, 2005 to June 30, 2005, the interest rate 

applicable to the Prompt Payment Act and claims under the Contract Disputes Act is 

4.25 percent per year. 69 Federal Register (Fed. Reg.) 78522 (Dec. 30, 2004). 

 

Electronic Representations and Certifications: Effective January 1, 2005, the 

Federal Acquisition Regulation (FAR) was amended to require offerors to submit 

representations and certifications electronically via the Government's Business 

Partner Network (BPN), unless certain exceptions apply. 69 Fed. Reg. 76341 (Dec. 20, 

2004). Prospective contractors are now required to submit Annual Representations 

and Certifications via the BPN's Online Representations and Certifications Application 

(ORCA) to eliminate the administrative burden of submitting the same information to 

various contracting offices and to establish a common source for this information to 

Government procurement offices. Prospective contractors are required to update the 

representations and certifications submitted to ORCA as necessary, but at least 

annually. ORCA is located at http://orca.bpn.gov. 

 

Penalties for Unallowable Costs: Effective January 19, 2005, FAR 42.709 and 

42.709-6 were amended to increase the contract dollar threshold for assessing a 

penalty if a contractor includes expressly unallowable costs in a claim for 

reimbursement. 69 Fed. Reg. 76356 (Dec. 20, 2004). The contract dollar threshold, 

previously $500,000, is now $550,000. 

 

Task and Delivery Order Contracts: The Department of Defense (DOD) issued an 

interim rule amending Defense Federal Acquisition Regulation Supplement (DFARS) 

217.204 to provide that a task or delivery order contract entered into under 10 U.S.C. 

2304a may cover a total ordering period of not more than ten years, unless 

exceptional circumstances necessitate a longer ordering period. 69 Fed. Reg. 74992  
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(Dec. 15, 2004). Previously, such contracts could cover a total period of not more than five years. The interim 

rule took effect on December 15, 2004 and does not have retroactive effect on existing contracts, although the 

DOD's notice states that contracting officers may, where appropriately justified, modify existing contracts to 

extend the ordering period. Comments to the interim rule must be submitted by February 14, 2005 to be 

considered in the formation of the final rule. 

 

Small Business Subcontracting: The Small Business Administration (SBA) issued a final rule addressing 

small business subcontracting requirements. 69 Fed. Reg. 75820 (Dec. 20, 2004). Among other things, the rule 

provides a list of factors to be considered in evaluating a prime contractor's performance and good faith efforts 

to achieve the requirements in its subcontracting plan. The rule also authorizes the use of goals in 

subcontracting plans, and/or past performance in meeting such goals, as a factor in source selection when 

placing orders against Federal Supply Schedules, government-wide acquisition contracts, and multi-agency 

contracts. The rule, which was implemented through a revision to 13 C.F.R. 125.3, took effect on December 20, 

2004. 

 

Small Business Size Standards: The SBA issued an Advanced Notice of Proposed Rulemaking requesting 

comments on several issues related to the SBA's efforts to restructure and simplify its small business size 

standards. 69 Fed. Reg. 70197 (Dec. 3, 2004). The issues pertain to the approach to simplify size standards, 

the calculation of number of employees, the use of receipts-based size standards, the designation of size 

standards for federal procurements, the simplification of affiliation regulations, and other matters. Comments 

are due by April 3, 2005. 70 Fed. Reg. 2976 (Jan. 19, 2005). 

 

SAFETY Act: The Department of Homeland Security (DHS) issued a request for public comments on revised 

information collection requests for the Support Anti-terrorism by Fostering Effective Technologies Act of 2002 

(SAFETY Act). 69 Fed. Reg. 72207 (Dec. 13, 2004). The SAFETY Act creates certain liability limitations for 

claims arising out of, relating to, or resulting from terrorist acts where qualified Anti-Terrorism Technologies 

have been deployed. In response to earlier comments, the DHS has made revisions to the SAFETY Act 

Application Kit, which provides guidelines for applying for designation and certification under the SAFETY Act 

and for submitting certain follow-on application actions. For example, the DHS has limited the amount of 

financial information to be provided by an applicant in its initial submission. The revised Application Kit also 

contains a revised certification to clarify that only factual information is being certified as true and correct. 

Comments are due by February 11, 2005. 

 

GAO Bid Protest Regulations: The Government Accountability Office (GAO) proposed revisions to its Bid 

Protest Regulations to address issues relating to protests challenging public-private competitions conducted 

under the revised Office of Management and Budget Circular No. A-76. 69 Fed. Reg. 75878 (Dec. 20, 2004). 

The proposed revisions implement provisions of recent legislation that granted designated representatives of 

in-house federal employees with standing to file and intervene in protests at the GAO. See News Brief No. 04-

10-1. The proposed revisions also address other A-76-related procedural matters relating to the exhaustion of 

agency-level remedies and protests of streamlined competitions. Comments must be submitted by February 18, 

2005. 
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Competitive Sourcing Initiative: In a January 25, 2005 letter to the Vice President, the Administrator of the 

Office of Federal Procurement Policy (OFPP) highlighted the results of agencies' competitive sourcing efforts 

for FY 2004 and compared the results to those achieved in the previous fiscal year. The OFPP stated that 217 

public-private competitions were conducted in FY 2004, and that these competitions are estimated to generate 

net savings of approximately $1.4 billion over three to five years. The OFPP also noted that public-private 

competitions are becoming larger, with the average size increasing from 27 full-time equivalent positions 

(FTEs) in FY 2003 to 58 FTEs in FY 2004. In addition, the OFPP revealed that government employees were 

selected to perform over 90 percent of the more than 12,500 FTEs that were competed in FY 2004. 

 

Acquisition Advisory Panel: The Acquisition Advisory Panel will hold its first meeting in Washington, DC on 

February 9, 2005. 70 Fed. Reg. 3945 (Jan. 27, 2005). The Panel was established to provide independent advice 

and recommendations to the OFPP and Congress regarding federal contracting laws, regulations, and 

government-wide policies. Although the meeting will be organizational and discussion of substantive 

procurement-related topics is not expected, the meeting is open to the public and written statements may be 

filed with the Panel. The Panel's members have not yet been publicly announced  

 

Recent Decisions 
 

Conflicts of Interest: The GAO rejected a bid protester's allegation that a conflict of interest existed where, 

during the course of a Department of Veterans Affairs competition for ambulance services, the daughter of one 

of the technical evaluators applied for and received a job with the awardee. Williamson County Ambulance 

Service, Inc., Comp. Gen. Dec. B-293811.5 et al., Dec. 15, 2004. The GAO found that the evaluator's daughter 

did not apply for the job until after the technical evaluation was completed, the evaluator had no further input 

into the source selection, and the contracting officer did not know that the evaluator's daughter worked for the 

awardee until after award was made. 

 

Improper FSS Blanket Purchase Orders: The GAO sustained a protest regarding the Defense Information 

Technology Contracting Organization's award of a blanket purchase order for systems applications and support 

under a Federal Supply Schedule (FSS) contract because the awardee's quotation included services that were 

not identified on its FSS contract. American Systems Consulting, Inc., Comp. Gen. Dec. B-294644, Dec. 13, 

2004). 

 

Improper FSS Task Orders: Similarly, the GAO sustained a protest regarding the General Services 

Administration's issuance of a task order for an on-line education training system under a FSS contract 

because the awardee's quotation was based on purchasing software products outside the framework of the 

FSS. KEI Pearson, Inc., Comp. Gen. Dec. B-294226.3 et al., Jan. 10, 2005. However, because the awardee had 

substantially performed the task order requirements, the GAO could only recommend that the agency 

reimburse the protester for its quotation preparation costs and the costs of filing and pursuing its protest. 
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Solicitation Defects: The GAO sustained a protest challenging a Farm Service Agency solicitation for 

dehydrated potato flakes for export to Moldova because the solicitation lacked sufficient information to permit 

the intelligent preparation of offers. Oregon Potato Co., Comp. Gen. Dec. B-294839, Dec. 27, 2004. The 

solicitation failed to advise offerors that an offer would not be considered if, in a separate procurement seeking 

bids to transport the flakes to Moldova, the agency failed to receive a bid corresponding to the offeror's 

proposed delivery location. Again, however, because the agency - citing the urgent need to deliver potato flakes 

to Moldova - proceeded with contract performance during the protest, the GAO could only recommend that the 

agency reimburse the protester for its offer preparation costs and the costs of filing and pursuing its protest. 

 

HUBZone Small Business Program: The U.S. Court of Federal Claims (COFC) held that the Air Force's 

issuance of a sole source solicitation and resulting award of a contract for recycling and solid waste 

management services, and the agency's decision to not set aside the procurement under the HUBZone Small 

Business Program, was contrary to federal law, lacked a rational basis, and also appeared to involve a violation 

of state recycling laws. Blue Dot Energy Co. v. United States, No. 04-644C (Fed. Cl. Dec. 13, 2004). The COFC 

issued a permanent injunction and ordered the Air Force to set aside the sole-source solicitation and contract, 

issue a new solicitation to procure the services in compliance with the requirements of federal law, including 

the HUBZone Small Business Program, and issue a new contract by July 1, 2005. 

 

Proof of Insurance: Because an Army construction contractor failed to provide proof of insurance as required 

by the contract, the U.S. Court of Appeals for the Federal Circuit concluded that the contractor was properly 

held jointly accountable with the Government for a delay in contract performance and, therefore, was not 

entitled to reimbursement for its resulting unabsorbed overhead. Singleton Contracting Corp. v. Harvey, No. 04-

1119 (Fed. Cir. Jan. 26, 2005). 

 

Contract Disputes Act: The Armed Services Board of Contract Appeals (ASBCA) held that it lacked jurisdiction 

to consider an appeal from a Navy contracting officer's deemed denial of a certified claim for the payment of 

money because the claim failed to comply with the Contract Disputes Act requirement that it state a sum 

certain. Gold Tree Technologies, Inc., ASBCA No. 54158 et al., Jan. 13, 2005. The ASBCA further held that it 

lacked jurisdiction over the contractor's amended complaint because it contained new claims that were 

fundamentally different than the claim that was submitted to the contracting officer. 

 

Capacity to Sue: Based upon Alaska law, the ASBCA concluded that an involuntarily dissolved Alaska 

corporation did not lack capacity to sue and, therefore, could file an appeal under the Contract Disputes Act 

from a contracting officer's deemed denial of its claim under a school renovation contract with the Army Corps 

of Engineers. AEI Pacific, Inc., ASBCA No. 53806, Jan. 18, 2005. 
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Feature Article 
 

Indefinite Quantity Contracts: U.S. Court of Federal Claims Rejects Argument that Contract Was an 

Indefinite Quantity Contract with Guaranteed Minimum Quantity 

 

Federal Acquisition Regulation (FAR) Subpart 16.5 describes an "indefinite quantity" contract as a type of 

"indefinite delivery" contract which the Government may employ when exact quantities of required supplies or 

services are not known at the time of award. Under an indefinite quantity contract, the Government is required 

to specify the minimum and maximum quantities (stated as number of units or as dollar values) that it will 

acquire under the contract. A minimum quantity must be more than a nominal amount; in fact, it is in the 

Government's best interests to specify a greater than nominal minimum quantity, since doing so should induce 

lower proposed prices. However, the Government must be wary of specifying a minimum quantity that exceeds 

the amount it is fairly certain to order: because the Government is obligated to order at least the minimum 

quantity under an indefinite quantity contract, its failure to do so is a breach of the contract entitling the 

contractor to damages. 

 

Contracting officers are required to insert FAR clause 52.216-22, "Indefinite Quantity," in solicitations and 

contracts when an indefinite quantity contract is contemplated. FAR clause 52.216-22 in turn requires agencies 

to identify guaranteed minimum quantities in such contracts by designating "minimums" in the contract 

Schedule. When these requirements are not met, a contractor may find that an indefinite quantity contract does 

not contain an enforceable guaranteed minimum quantity, as is demonstrated by a recent decision of the U.S. 

Court of Federal Claims. In Flink/Vulcan v. United States, No. 99-1005C (Fed. Cl. Dec. 17, 2004), the Court 

addressed a contractor's unsuccessful attempt to characterize a contract, which did not include FAR clause 

52.216-22, as an indefinite quantity contract with a guaranteed minimum quantity and thereby hold the agency 

liable for damages for failing to order the minimum. The Federal Emergency Management Agency (FEMA) 

awarded the contract to Flink/Vulcan in 1988 to provide habitability inspections of damaged residences located 

in declared disaster areas. FEMA ordered inspections under the contract on a project-by-project basis, as 

follows: (1) FEMA would issue a Project Notification to Flink/Vulcan that set forth the estimated cost, number of 

inspections, performance period, and other conditions for the project; (2) Flink/Vulcan shortly thereafter would 

submit for FEMA's approval a Work Plan that included a schedule, performance level, personnel levels, 

processing procedures, quality assurance methods, and an on-site organization; and (3) Flink/Vulcan's Work 

Plan subsequently would be modified as disaster conditions stabilized. Although the contract did not include 

FAR clause 52.216-22 and, moreover, did not expressly refer to any "minimum" quantities, the contract 

stipulated that Flink/Vulcan guaranteed a "maximum" number of personnel - specifically, five project supervisors 

and 30 inspectors, who were required to be experienced and to undergo contractor-provided training. The 

contract also required Flink/Vulcan to have project supervisors and inspectors prepared to stay for the 

"duration" of a Project Notification. 

 

The claim before the Court arose out of Project Notification 8, which FEMA issued in response to the October 

1989 Loma Prieta earthquake near San Francisco, CA. The Project Notification stated that the number of 

inspections under the project was "estimated" to be 25,000, with a 90 day performance period. In response, 
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Flink/Vulcan's Work Plan included four supervisors and 20 inspectors, with 10 additional inspectors "to be 

added." FEMA approved the Work Plan, but, just three days later, terminated Flink/Vulcan's performance of 

inspections under the project and, as a result, Flink/Vulcan only performed 2,406 inspections. (Flink/Vulcan 

alleged that FEMA transferred the remainder of the inspections required under the project to the Army Corps of 

Engineers and another contractor.) Flink/Vulcan subsequently filed a claim with FEMA for over $800,000, 

representing the 22,594 additional inspections (25,000 less 2,406) which Flink/Vulcan asserted FEMA was 

required to but did not order under the Project Notification. Following FEMA's denial of the claim, Flink/Vulcan 

filed an appeal with the Court under the Contract Disputes Act, principally arguing that the contract was an 

indefinite quantity contract with a guaranteed minimum quantity of 25,000 inspections under the Project 

Notification. The Court rejected Flink/Vulcan's argument for several reasons. 

 

To begin with, the Court concluded that a FEMA obligation to order at least 25,000 inspections could not be 

found within the four corners of the relevant contractual documents. The parties did not explicitly specify in the 

contract, the Project Notification, or the Work Plan that the contract was an indefinite quantity contract, which 

they could have done by incorporating FAR clause 52.216-22 and including a guaranteed minimum quantity in 

the contract's Schedule. The Court also rejected Flink/Vulcan's assertion that a guaranteed minimum quantity 

could be inferred from the Project Notification's "estimate" of 25,000 inspections. It is well-established that a 

Government estimate of work to be performed under a contract does not constitute a guaranteed minimum 

amount of work. Moreover, although FEMA approved Flink/Vulcan's Work Plan, which also identified 25,000 

inspections, the Court stated that the Work Plan was "little more than a planning document, containing 

approximations," which the contract explicitly anticipated would likely be modified as disaster conditions 

stabilized. The Court further noted that, while the contract specified a maximum amount of work, that figure 

could not be construed to constitute, or imply the existence of, a guaranteed minimum quantity. 

 

Most important to the Court, however, was its conclusion that the course of dealing between FEMA and 

Flink/Vulcan did not evidence an intent to create a guaranteed minimum number of inspections. In particular, 

Flink/Vulcan's principal operator acknowledged during a deposition that it was recognized that Government 

estimates of inspections were "literally" just guesses, were not reliable, and, indeed, were often ignored. As an 

example, the Court pointed to another Project Notification, issued under the contract the year prior to Project 

Notification 8, which contained an initial estimate of 800 inspections, but which ultimately only required 

Flink/Vulcan to conduct 359 inspections. The Court therefore concluded that the contract lacked a guaranteed 

minimum quantity of inspections and, therefore, was only enforceable to the extent of the work actually 

performed by Flink/Vulcan. 

 

The Court's decision in Flink/Vulcan v. United States should serve as a warning to contractors who may be 

operating under the assumption that a contract is an indefinite quantity contract with an enforceable guaranteed 

minimum quantity when the contract does not include FAR clause 52.216-22 or does not expressly identify 

guaranteed "minimum" quantities. This is particularly true for contractors who may be incurring additional 

personnel or other costs to ensure the ability to meet maximum requirements and, as a result, may find the 

contract to be unprofitable if the minimum expected work is not ordered. Finally, contractors must recognize 

that quantity "estimates" are not guaranteed minimum quantities. If a current or prospective contractor has any 
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doubt as to whether a contract is an indefinite quantity contract with an enforceable guaranteed minimum 

quantity, it should attempt to clarify the requirements with the contracting officer, preferably before award. In 

that regard, it should be noted that, if a contract is an indefinite quantity contract, FAR 16.504 provides that it 

must include a guaranteed minimum quantity to be binding. 
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If you have any questions concerning the issues discussed in this Fried Frank Government Contracts Alert, or 

any other Government contracting issues, please contact any of the partners, counsel, or associates in the 

Fried Frank Government Contracts Practice Group listed below. 

Washington, DC  
James J. McCullough 
202.639.7130 

Deneen J. Melander 
202.639.7046 

Joel R. Feidelman, P.C. 
202.639.7150 

Steven A. Alerding 
202.639.7092 

 
Michael J. Anstett 
202.639.7390 

Wendy P. Fischman 
202.639.7219 

Joseph J. LoBue 
202.639.7493 

Courtney J. Edmonds 
202.639.7018 
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