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Director elections at public companies have 
historically followed an established pattern 
generally involving an unopposed slate of di-
rector nominees elected by a plurality of the 
votes, brokers voting client shares for which 
they received no instruction in support of 
company nominees, and proxy rules permit-
ting companies to exclude from their proxy 
statements shareholder proposals related to 
director elections. However, the widespread 
adoption of a majority-voting standard for 
uncontested director elections, combined 
with recently adopted and proposed regulato-
ry changes, is rapidly altering the traditional 
paradigm. In this article, we describe two re-
cent regulatory developments: (i) the amend-
ment of New York Stock Exchange (NYSE) 
Rule 452 to prevent brokers from voting unin-
structed client shares in director elections and 
(ii) the proxy access rules recently proposed 
by the Securities and Exchange Commission 
(SEC).

Elimination of Broker 
Discretionary Voting

On July 1, 2009, the SEC approved an 
amendment to NYSE Rule 452 that will pre-
vent brokers from voting uninstructed client 
shares in director elections held on or after 
January 1, 2010.1 Under existing NYSE rules, 
brokers are permitted to vote their clients’ 
shares for “routine” matters if the benefi cial 
owner of those shares has not provided vot-
ing instructions to the broker at least 10 days 
prior to a scheduled shareholder meeting. 
Currently, an uncontested director election, 
including where there is a “withhold” vote 
campaign, is treated as a “routine” matter. 
The amendment changes the status of an un-
contested director election from a “routine” 
to a “non-routine” matter. As a result, start-
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ing with meetings held on or after January 1, 2010, 
brokers who are members of the NYSE will not be 
able to vote their clients’ shares in any director elec-
tion (including in elections at companies not listed 
on the NYSE) without client instructions.2

The amendment of Rule 452 was controversial, as 
evidenced by the more than 150 comment letters re-
ceived by the SEC. The comment letters addressed a 
wide variety of issues, but the three principal issues 
raised related to the potential impact of the amend-
ment on companies that have adopted a majority 
vote standard for election of directors, the diffi culty 
companies may face obtaining a quorum for annual 
meetings as a result of the amendment and the po-
tential increase in the infl uence of proxy advisory 
fi rms over the election process.

Majority Voting. Commenters were concerned 
that the amendment would disproportionately im-
pact companies that have adopted a majority vote 
standard for director elections because these compa-
nies will no longer be able to rely on brokers voting 
uninstructed client shares to obtain the requisite ma-
jority vote. Specifi cally, commenters feared that these 
companies may have diffi culty obtaining a majority 
vote if they are facing a “just vote no” or “withhold” 
campaign and that the amendment could empower 
minority activist shareholders in a manner dispro-
portionate to their economic interests.

The SEC order approving the amendment to Rule 
452 noted that, while the amendment may make it 
more diffi cult for a director of a majority vote com-
pany to survive a “just vote no” or similar campaign, 
the amendment is consistent with the public inter-
est and would enhance corporate governance and 
accountability by assuring that voting on matters 
as critical as the election of directors not be deter-
mined by brokers who have not received customer 
instructions.

Obtaining a Quorum. The SEC order also ad-
dressed comments that the amendment to Rule 452 
may cause companies to have diffi culty obtaining the 
requisite quorum for all matters to be voted upon at 
a meeting if there are no “routine” matters on the 
ballot, and to incur additional costs in soliciting 
votes from retail shareholders in order to obtain a 
quorum. The SEC noted that, in most cases, the bal-
lot for a company’s annual meeting includes the rati-
fi cation of independent auditors, a “routine” matter 

on which broker votes may continue to be counted 
towards a quorum. 

The SEC did not, however, address the fact that 
including the ratifi cation of independent auditors on 
the ballot would not help achieve a quorum of hold-
ers of a class of stock that is non-voting other than 
on the election of directors. In any event, compa-
nies with such a class of stock or which do not seek 
shareholder ratifi cation of the selection of auditors 
could consider amending their by-laws to reduce the 
quorum requirement to minimize the likelihood of 
not achieving a quorum. For example, under Sec-
tion 216 of the Delaware General Corporation Law 
(DGCL), the quorum requirement may be reduced 
to as little as one-third of the shares entitled to vote. 
However, any decision to modify an existing quorum 
requirement should be considered in light of appli-
cable listing standards. For example, while Nasdaq 
Rule 5620(c) permits a company to have a one-third 
quorum requirement, Section 310.00 of the NYSE 
Listed Company Manual states that the NYSE will 
give “careful consideration” to provisions fi xing any 
proportion less than a majority of the outstanding 
shares as the quorum for a shareholder meeting. 
However, the NYSE has not objected to “reasonably 
lesser quorum requirements” where the company 
has agreed to make general proxy solicitations for 
future shareholder meetings. 

Increased Infl uence of Proxy Advisory Firms and 
Institutional Holders. Various commenters also ex-
pressed concern that the amendment would increase 
the infl uence of proxy advisory fi rms such as Risk-
Metrics Group and Glass, Lewis & Co. over director 
elections. Proxy advisory fi rms often make recom-
mendations concerning matters to be voted upon 
at a shareholder meeting and, like brokers, have no 
economic interest in the company. Certain institu-
tional investors follow the recommendations of 
proxy advisory fi rms without further consideration. 
In addition, some commenters worried that if retail 
shareholders are not educated about the elimination 
of broker discretionary voting, fewer shares held by 
retail shareholders will be voted, resulting in dispro-
portionate infl uence by institutional investors.

Ultimately, the SEC concluded that concern about 
the increased ability of proxy advisory fi rms to in-
fl uence director elections was not “germane to, and 
does not need to be resolved to approve, the NYSE’s 
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proposal.” The SEC did, however, recognize that the 
amendment could increase the ability of proxy ad-
visory fi rms to infl uence director elections and indi-
cated that it would consider the infl uence of proxy 
advisory fi rms on institutional investors as it exam-
ines broader proxy system issues.

Shareholder Access Proposal
On June 10, 2009, the SEC proposed a new Rule 

14a-11, which would require public companies to 
include in their annual meeting proxy statements di-
rector nominees of shareholders who meet specifi ed 
ownership and other criteria, including the absence 
of intent to change control of the company.3 If ad-
opted, the rule would permit certain shareholders to 
include their nominees on a company’s proxy card 
and to solicit in favor of their nominees (and against 
management nominees) without the expense of pre-
paring, fi ling and disseminating their own proxy 
materials. The SEC also proposed amendments to 
Rule 14a-8(i)(8) to eliminate a company’s ability to 
exclude from its proxy statement shareholder pro-
posals to adopt or amend director nomination pro-
cedures.

Proposed New Rule 14a-11
Eligibility. Proposed new Rule 14a-11 would 

require a public company to include in its proxy 
statement director nominees proposed by a share-
holder (or group of shareholders acting together) if 
shareholders are not prohibited by state law or the 
company’s governing documents from nominating 
director candidates and the shareholder (or group) 
satisfi es all of the following eligibility requirements:
• Ownership Requirements. The nominating 

shareholder(s) must benefi cially own a specifi ed 
percentage of the company’s voting securities. 
The thresholds are 1% for “large accelerated fi l-
ers” and registered investment companies with 
net assets of $700 million or more, 3% for “ac-
celerated fi lers” and registered investment com-
panies with net assets of $75 million or more 
but less than $700 million and 5% for “non-ac-
celerated fi lers” and registered investment com-
panies with net assets of less than $75 million.

• Holding Period. The nominating shareholder(s) 
must each have held these securities continuous-

ly for at least one year and must intend to hold 
the securities through the date of the meeting.

• Absence of  Change in Control Purpose. The 
nominating shareholder(s) must each certify 
that these securities are not held for the purpose 
of effecting a change in control or to gain more 
than a limited number of board seats. While the 
release indicates that a “change in control could 
include any number of extraordinary transac-
tions,” it does not specifi cally defi ne change in 
control for this purpose. In some cases, a great-
er than 5% shareholder may not be suffi ciently 
passive to qualify to fi le a Schedule 13G instead 
of a Schedule 13D, but this would not, itself, 
prevent that shareholder from utilizing pro-
posed Rule 14a-11 unless the shareholder seeks 
to effect a change in control or gain more than a 
limited number of board seats.

• No Violations of  Law or Stock Exchange Rules. 
The nominee’s candidacy or board membership 
must not violate state or federal law or appli-
cable stock exchange rules.

• Independence Requirements. The nominee 
must satisfy the “objective” director indepen-
dence standards of the applicable stock ex-
change, but would not need to satisfy subjective 
or company-specifi c independence criteria. The 
proposal does not include restrictions on the re-
lationships between nominating shareholder(s) 
and their nominees.

Number and Priority of Nominees. Under pro-
posed Rule 14a-11, a company would be required 
to include in its proxy materials a number of nomi-
nees that represents the greater of 25% of the com-
pany’s board of directors (rounded down) or one 
shareholder nominee. If a company has a staggered 
board, directors previously elected under Rule 14a-
11 but whose terms extend past the current election 
would count against the 25% maximum but the 
number of shareholder nominees could constitute 
more than 25% of the number of directors up for 
election at a particular meeting. Moreover, the 25% 
maximum is based on the size of the entire board 
of directors, even if the nominating shareholder(s) 
hold a class of stock that elects only a limited num-
ber of directors. As a result, shareholders of a class 
may be permitted to include more than 25% of the 
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nominees entitled to be elected by that class in the 
company’s proxy statement. 

Under the proposal, the fi rst shareholder or group 
to make a qualifying nomination will be given pri-
ority over all other shareholders, without regard 
to relative share ownership, and each of the next 
nominating shareholder(s) will have priority in the 
order of their nomination until the 25% maximum 
is reached.

Schedule 14N. In order to utilize Rule 14a-11, a 
shareholder (or group) would be required to fi le a 
Schedule 14N including specifi ed disclosures, repre-
sentations and certifi cations regarding the nominat-
ing shareholder(s) and nominees no later than the 
date specifi ed by the company’s “advance notice pro-
vision.” If a company has not adopted an advance 
notice provision, the deadline for fi ling would gener-
ally be 120 days before the anniversary of the date 
that the company mailed its proxy materials for its 
prior year’s annual meeting. Advance notice provi-
sions for director nominations typically include a 
deadline of 90 days before the annual meeting date 
or the anniversary of the prior year’s annual meet-
ing, which is generally 60-70 days after the 120th day 
before the anniversary of the date that the company 
mailed its proxy materials for its prior year’s annual 
meeting. It is unclear whether the “advance notice 
provision” referred to in proposed Rule 14a-11 must 
be the same advance notice provision for director 
nominations generally, or could be a separate ad-
vance notice provision that sets a different (perhaps, 
earlier) deadline for including nominees in the com-
pany’s proxy statement. 

Dispute Procedures and SEC No-Action Process. 
After receiving a Schedule 14N, a company would 
need to determine if a proposed nominee can be ex-
cluded from its proxy materials. A company would 
be able to exclude a proposed nominee if the share-
holder (or group) fails to comply with Rule 14a-11 
in a timely manner, if a nominee fails to meet the 
requirements of Rule 14a-11 or a representation in 
the Schedule 14N is false or misleading in any ma-
terial respect. Nominees may also be excluded once 
the company has received the maximum number of 
shareholder nominations required to be included 
under the rule. If a company determines to exclude 
a proposed nominee, it must notify the nominating 
shareholder(s) within 14 calendar days after receipt 

of the Schedule 14N. If a defi ciency is not cured by 
the shareholder within 14 days, then the company 
must provide notice of the basis for exclusion to the 
SEC no later than 80 days prior to fi ling its defi nitive 
proxy materials. Nominating shareholder(s) may 
submit a response to the company’s SEC submis-
sion. The SEC staff may provide the company and 
the nominating shareholder(s) with an informal 
statement of its views similar to a no-action let-
ter. The company would be required to provide the 
nominating shareholder(s) with notice of whether or 
not it will include the nominee in its proxy materials 
no later than 30 calendar days before fi ling defi nitive 
proxy materials with the SEC.

Universal Proxy Card. The proposed rules provide 
that if shareholder nominees are included in a com-
pany’s proxy statement pursuant to Rule 14a-11 or as 
a result of an alternative provision of state law or a 
company’s governing documents, then the company 
must use a “universal proxy” in which each nominee 
for director included in the company’s proxy state-
ment is listed on the proxy card. Under the proposed 
rule, the company may indicate for each nominee 
whether the board recommends a vote “for” such 
nominee, but would not be permitted to otherwise 
discriminate among the nominees. If shareholder 
nominees are included on the company’s proxy 
card, the proxy card could not include an option for 
a shareholder to vote for the entire slate of manage-
ment nominees. 

The proposed rules would require only that nomi-
nees who are included in the company’s proxy ma-
terials be included on the “universal” proxy card. 
Further, the proposed rules do not provide a share-
holder who is running a proxy contest with the abili-
ty to include all of the company nominees and other 
shareholder nominees on its proxy card. Because of 
these disparities, Rule 14a-11, as proposed, would 
not solve the current issue faced by shareholders 
who want to pick and choose among various nomi-
nees included in the company’s proxy materials and 
nominees named in separate shareholder proxy ma-
terials since a shareholder may only use one proxy 
card to vote its shares. As a result, nominating share-
holders who seek to elect individuals whose names 
are not included in the company’s proxy statement 
could be signifi cantly disadvantaged in a complex 
election contest. Nor is this issue fully addressed by 
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a proposal released on July 10, 2009,4 in which the 
SEC proposes to solidify a recent no-action position 
taken in connection with the recent Amylin Pharma-
ceuticals Inc. proxy contest.5 The proposal would 
amend Rule 14a-4(d)(4) to permit a shareholder to 
round out a “short slate” with a selection of com-
pany nominees and nominees proposed by other 
shareholders running a simultaneous proxy contest. 
However, proposed Rule 14a-11 would not require 
a company to include in its “universal proxy card” 
other shareholder nominees who are not named 
in the company’s proxy statement (i.e., sharehold-
ers soliciting with their own proxy statement), and 
shareholders may continue to receive multiple, op-
posing proxy cards. As a result, while the SEC’s 
proposed amendment to Rule 14a-4(d)(4) provides 
a nominating shareholder with greater fl exibility 
in rounding out its short slate, it will not give com-
plete fl exibility to the other shareholders who are 
confronted with more than one proxy card. Those 
shareholders will need to decide which one of the 
opposing proxy cards to submit, and they will not 
be able to choose some nominees from one card and 
some from another card.

Liability for False or Misleading Statements. The 
SEC also proposes to amend Rule 14a-9 to allocate 
liability to a nominating shareholder for any false 
and misleading statements or information provided 
by such shareholder that is included in a company’s 
proxy statement. Further, proposed Rule 14a-11(e) 
specifi es that a company would not be responsible 
for any information included in the nominating 
shareholder(s)’ Schedule 14N unless it knew or had 
reason to know the information was false or mislead-
ing, in which case the company could also be liable 
for a shareholder’s false or misleading information. 
As a result, a company could face a choice between 
excluding shareholder-provided information it be-
lieves to be false or misleading in violation of new 
Rule 14a-11 and including the false or misleading 
information in its proxy statement and potentially 
facing liability. The procedure for obtaining SEC no-
action relief to exclude a nominee under proposed 
Rule 14a-11(f) may be an insuffi cient remedy for a 
company should the false or misleading statement 
be discovered after the proposed rule’s deadline for 
requesting relief.

“Affi liate” and Section 16 Status. Under proposed 
Rule 14a-11, a shareholder will not be deemed an 
“affi liate” of the company under the federal securi-
ties laws (e.g., relating to the application of Rule 144 
for resales of shares) solely as a result of nominat-
ing a candidate for election as a director or soliciting 
for the election of such candidate or against a com-
pany’s nominee. In addition, where a shareholder 
nominee is elected and the nominating shareholder 
does not have an agreement or relationship with that 
director (other than relating to the director’s nomi-
nation, solicitation for the election of the nominee 
or against a company’s nominee, or the election of 
the shareholder director nominee), the nominating 
shareholder will not be deemed an affi liate of the 
company solely by having nominated that director.

The proposed rules do not provide relief from Sec-
tion 16 of the Exchange Act in connection with the 
formation of nominating groups, in part because 
the nomination ownership thresholds are below the 
10% ownership threshold that triggers Section 16 
obligations. Further, the proposed rules do not iden-
tify the circumstances under which a shareholder 
nominee elected pursuant to Rule 14a-11 would be 
deemed a “deputized” director for Section 16 pur-
poses, although the analysis should be the same as 
under current practice.

Nominating Groups and Compliance with Proxy 
Rules. The proposed rules exempt a shareholder from 
complying with most of the proxy rules under Regu-
lation 14A in connection with the organization of a 
nominating group so long as the shareholder limits 
the information contained in its written communi-
cations and fi les any such written communications 
with the SEC. In addition, nominating sharehold-
ers would be free to engage in written solicitations 
for their nominees included in the company’s proxy 
statement pursuant to Rule 14a-11 and against the 
company’s nominees provided that they do not seek 
power to act as proxy or furnish a form of proxy, in-
clude specifi ed legends on such communications and 
fi le them with the SEC.6 

The proposed rules do not include an analogous 
exemption for solicitations by shareholders whose 
nominees are included in a company’s proxy state-
ment under state law or the company’s governing 
documents, but not Rule 14a-11. Such shareholders, 
particularly those who have fi led on Schedule 13D 
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and reserved the right to engage in a control transac-
tion, may not have the benefi t of an exemption from 
the proxy rules that would permit them to solicit 
other shareholders in favor of their nominees in-
cluded in the company’s proxy statement unless they 
fi le and disseminate a separate proxy statement in 
compliance with Regulation 14A.

Section 13(d) Compliance. Notwithstanding the 
exemptions from the proxy rules described above, 
shareholders who form a nominating group will still 
need to consider whether they have formed a group 
under Section 13(d)(3) of the Exchange Act and Rule 
13d-5(b)(1) that would require the shareholders to 
fi le benefi cial ownership reports on Schedule 13D 
or Schedule 13G. However, the SEC has proposed 
amending Rule 13d-1(b)(1)(i) to clarify that a share-
holder (or member of a shareholder group) would 
not lose the shareholder’s ability to use Schedule 
13G (instead of the more onerous Schedule 13D) 
solely as a result of employing Rule 14a-11. Un-
der the proposed rule, this exception would not be 
available to shareholders whose nominations are in-
cluded in a company’s proxy statement under state 
law or a company’s governing documents and would 
be unavailable following the election of a nominee 
to the board, in which event the shareholder would 
need to reevaluate the shareholder’s eligibility to use 
Schedule 13G.

Proposed Changes to Rule 14a-8 
Rule 14a-8(i)(8), known as the “election exclu-

sion,” currently permits a company to exclude a 
shareholder proposal from the company’s proxy 
statement if it relates to a nomination or an election 
for membership on the company’s board of direc-
tors or a procedure for such nomination or election. 
The SEC has proposed amending Rule 14a-8(i)(8) to 
require a company to include in its proxy statement 
proposals relating to proposed amendments to the 
company’s governing documents relating to nomi-
nation procedures and related disclosures. A com-
pany would still be able to exclude a shareholder 
proposal if it:
• would disqualify a nominee who is standing for 

election;
• would remove a director from offi ce before his 

or her term expired; questions the competence, 

business judgment or character of one or more 
nominees or directors;

• nominates a specifi c individual for election to 
the board of directors, other than pursuant to 
Rule 14a-11, an applicable state law provision 
or the company’s governing documents; or 

• otherwise could affect the outcome of the up-
coming election of directors.

Relationship of Proxy Access and 
State Law

Proposed Rule 14a-11 would not be the exclusive 
means for shareholder nominees to be included in 
a company’s proxy statement. The Delaware legis-
lature recently enacted amendments (effective Au-
gust 1, 2009) to the DGCL that will enable boards 
of directors, and shareholders acting without board 
approval, to adopt by-laws requiring the inclusion 
of shareholder nominees in the proxy materials of 
Delaware corporations. In contrast to the mandato-
ry provisions proposed by the SEC, new Section 112 
of the DGCL is fl exible and leaves discretion about 
whether shareholder nominees should be included in 
company proxy materials and, if so, the conditions 
for inclusion, to boards of directors and sharehold-
ers. 

In light of the changes to Delaware law expressly 
authorizing bylaws mandating proxy access, the 
revisions to Rule 14a-8 could result in a signifi cant 
number of shareholder proposals to adopt proxy 
access by-laws. Since proxy access by-laws adopted 
by means of a proposal submitted under proposed, 
amended Rule 14a-8 need not include any limita-
tions on the shareholders that could utilize its proxy 
access provisions or the number of shareholder 
nominees, this proposed change to Rule 14a-8 could 
have implications for shareholders and companies 
beyond Rule 14a-11. 

In light of the ability of boards of directors and 
shareholders to adopt proxy access provisions in a 
company’s governing documents, including through 
by-law amendments in accordance with new Section 
112 of the DGCL, a company could, following adop-
tion of proposed Rule 14a-11, in any year be required 
to include in its proxy materials shareholder nomi-
nees submitted under proposed Rule 14a-11 as well 
as shareholder nominees submitted under any proxy 
access provisions included in the company’s govern-
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ing documents. In addition, shareholders would 
continue to have the ability to run separate proxy 
contests in which they do not seek to include their 
nominees in the company’s proxy materials. Accord-
ingly, a company and its shareholders could be faced 
with the potential confusion of a multi-tiered elec-
tion contest involving (1) board nominees included 
in the company’s proxy materials, (2) shareholder 
nominees included in the company’s proxy mate-
rials pursuant to proposed Rule 14a-11, (3) share-
holder nominees included in the company’s proxy 
materials pursuant to proxy access provisions of the 
company’s governing documents and (4) nominees 
proposed by shareholders running a proxy contest 
who do not seek (or were unable) to include their 
nominees in the company’s proxy materials. 

Commentary
There have been numerous criticisms of both the 

NYSE’s rule eliminating discretionary voting and the 
SEC’s proposed proxy access rules. It is likely, how-
ever, that an SEC shareholder access rule similar to 
proposed Rule 14a-11, as well as amendments to the 
proxy rules relating to fi lling out a “short slate,” will 
be adopted in time for the 2010 proxy season. As a 
result, the elimination of broker discretionary voting 
in director elections will likely take effect at approxi-
mately the same time as the proxy access and other 
amendments to the proxy solicitation rules currently 
proposed by the SEC. 

In light of the elimination of discretionary broker 
voting in director elections and the potential imple-
mentation of proxy access and additional proxy 
solicitation rule amendments, companies should re-
view their internal policies and practices for prepar-
ing their proxy statements and related disclosures 
and procedures. Companies may also want to ac-
celerate their internal timetables for the preparation 
of proxy materials to allow for an earlier mailing of 
proxy materials in the event of a contested election 
or to accommodate the elimination of broker dis-
cretionary voting. Additional time may be required 
to collect relevant information and, in some cases, 
companies may want to consider mailing proxy ma-
terials further in advance of the meeting date than 
they have done so in the past in order to provide ad-
ditional time for obtaining a quorum. 

Companies may need to revisit their advance no-
tice by-laws in order to assure that the deadlines 
for shareholder nominations and other business 
are appropriate in light of the revised timetables. If 
the SEC adopts a proxy access rule consistent with 
proposed Rule 14a-11, companies should review the 
advance notice provisions in their by-laws to deter-
mine whether they allow suffi cient time to address 
potential shareholder nominations or proposals for 
by-law amendments relating to the director nomina-
tion process. In some cases, companies may want 
to extend their advance notice deadlines in order to 
provide additional time to negotiate with sharehold-
ers who have made nominations.

In light of amended Rule 452, companies may 
determine to hire proxy solicitors to help solicit 
proxies from “retail” shareholders, even in ordinary 
course elections where they may not have done so 
in the past. Importantly, each company should con-
sider the various possible scenarios (and appropriate 
responses) that could arise (e.g., a lack of quorum) 
under the application of amended Rule 452 in com-
bination with the company’s by-laws (and/or articles 
of incorporation) and its own unique shareholder 
profi le and shareholder voting history.

Finally, while the SEC has encouraged the NYSE 
and member fi rms to develop an investor education 
effort to inform shareholders about the proxy voting 
process, companies will separately need to develop 
or enhance their own strategies for communicating 
with retail investors regarding the importance of 
instructing their respective nominees how to vote in 
director elections. In addition, while many compa-
nies and nominating committees currently engage 
with their signifi cant shareholders on a regular ba-
sis, amended Rule 452 and Rule 14a-11, if adopted, 
will result in a greater need to meaningfully engage 
with a broader group of shareholders regarding the 
board nomination process. 

NOTES
1. See Order Approving Proposed Rule Change to 

Eliminate Broker Discretionary Voting for the 
Election of Directors, SEC Release No. 60215 
(July 1, 2009), at http://www.sec.gov/rules/sro/
nyse/2009/34-60215.pdf.

2. While other self-regulatory organizations 
currently allow discretionary voting in 
uncontested director elections, the SEC has stated 
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that it expects those markets to make changes to 
conform to the NYSE’s new rules to eliminate any 
disparities involving voting depending on where 
shares are held. 

3. See Facilitating Shareholder Director Nominations, 
SEC Release No. 9046 (June 10, 2009), at http://
sec.gov/rules/proposed/2009/33-9046.pdf.

4. See Proxy Disclosure and Solicitation Enhancements, 
SEC Release No. 9052 (July 10, 2009), at http://
www.sec.gov/rules/proposed/2009/33-9052.pdf. In 
this release, the SEC also proposed amendments 
to Rule 14a-2(b)(1) which would allow a person 
who wishes to support another shareholder’s 
nominee, including a proxy advisory fi rm, to send 

an unmarked copy of the universal proxy card 
with a request to return the card to management, 
without losing the current exemption for such a 
solicitation from most of the proxy rules.

5. See Eastbourne Capital, L.L.C., SEC No-Action 
Letter (Mar. 30, 2009) and Icahn Associates Corp., 
SEC No-Action Letter (Mar. 30, 2009), at http://
www.sec.gov/divisions/corpfi n/cf-noaction.shtml.

6. Because of inconsistencies between the 
commentary in the SEC’s proposing release and 
the text of the proposed rule, the treatment of 
oral solicitations is unclear. We expect this issue 
to be clarifi ed in connection with the adoption 
of any fi nal rule.




