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The Commodity Futures Trading Com-
mission (“CFTC”) and the United States 
Department of Justice (“DOJ”) recently 
negotiated the largest settlement of a com-
modities market manipulation case in 
CFTC history.1 In addition to $303 mil-
lion in payments, units of British Petro-
leum (“BP”)2 agreed to a Deferred Prosecu-
tion Agreement3 (“DPA”) and a Consent 
Order4 (“Order”) that contain a detailed 
and elaborate ongoing corporate monitor-
ing program that extends well beyond the 
specific violations charged. Among other 
things, BP is required to appoint and pay 
for an outside corporate monitor (called the 
Independent Monitor) for a period of three 
years, extendable by the regulators for two 
more years depending on BP’s compliance. 
The Independent Monitor is charged with 
auditing the effectiveness of BP’s compliance 
program and certifying it to be “generally 
effective.” BP and all of its employees and 
consultants are required to report any illegal 
and even unethical conduct of which they 
are aware, even if potentially unrelated to 
BP’s business. In evaluating BP’s coopera-
tiveness with the terms of the DPA, and thus 
its ability to avoid prosecution for the crimi-
nal charges deferred in the DPA, the DOJ — 
but not the CFTC — may consider whether 

BP has exercised or waived its right to have 
privileged communications with counsel. 
Because this settlement marks the first time 
that the CFTC has required the appointment 
of an independent monitor with this type of 
broad authority,5 it is an opportune time to 
examine some of the more significant provi-
sions of the agreement. 

BP’s Manipulation of the  
TET Propane Market 

The terms of the BP settlement are best 
understood in their factual context, which 
is summarized here based upon the allega-
tions in the settlement papers.6 

The primary means by which propane 
is delivered to the Northeast and Midwest 
sections of the United States is the Texas 
Eastern Products Pipeline Company, LLC 
(“TEPPCO”) pipeline system, which is the 
only pipeline transporting propane from 
a storage facility in Mont Belvieu, Texas, 



Futures & Derivatives Law Report

�

Please address all editorial, subscription, and other correspondence to the publishers at  west.legalworksregistration@thomson.com
For authorization to photocopy, please contact the Copyright Clearance Center at 222 Rosewood Drive, Danvers, MA 01923, USA (978) 750-8400; fax (978) 646-8600 
or West’s Copyright Services at 610 Opperman Drive, Eagan, MN 55123, fax (651) 687-7551. Please outline the specific material involved, the number of copies you 
wish to distribute and the purpose or format of the use.  
West Legalworks offers a broad range of marketing vehicles. For advertising and sponsorship related inquiries or for additional information, please contact Mike Kramer, 
Director of Sales.  Tel: 212-337-8466.  Email: mike.kramer@thomson.com.
This publication was created to provide you with accurate and authoritative information concerning the subject matter covered. However, this publication was not necessarily 
prepared by persons licensed to practice law in a particular jurisdication. The publisher is not engaged in rendering legal or other professional advice, and this publication 
is not a substitute for the advice of an attorney. If you require legal or other expert advice, you should seek the services of a competent attorney or other professional.
Copyright is not claimed as to any part of the original work prepared by a United States Government officer or employee as part of the person’s official duties.

Futures & Derivatives Law Report
West Legalworks
395 Hudson Street, 6th Floor
New York, NY 10014

One Year Subscription n 11 Issues n $438.00 
(ISSN#: 1083-8562)

Editorial Board
STEPHEn W. SEEMER
Publisher, Thomson/Legalworks

CaRRIE a. PETERSEn
Publication Editor, Thomson/West

RICHaRD a. MILLER
Editor-in-Chief, Prudential Financial
751 Broad Street, 21st Floor, Newark, NJ 07102
Phone: (973) 802-5901 Fax: (973) 802-2393
E-mail:  richard.a.miller@prudential.com

MICHaEL S. SaCkHEIM
Managing Editor, Sidley Austin LLP
787 Seventh Ave., New York, NY 10019
Phone: (212) 839-5503
Fax: (212) 839-5599
E-mail: msackheim@sidley.com

ConRaD G. BaHLkE
OTC Derivatives Editor
Weil, Gotshal & Manges
New York, NY

GEoFFREy aRonoW
Heller Ehrman LLP
Washington, D.C.

aRTHuR F. BELL, JR.
Arthur F. Bell, Jr. & Associates
Lutherville, MD

RHETT CaMPBELL
Thompson & Knight LLP
Houston, TX

W. IaIn CuLLEn
Simmons & Simmons
Lonvdon, England

WaRREn n. DavIS
Sutherland Asbill & Brennan
Washington, D.C.

SuSan C. ERvIn
Dechert LLP
Washington, D.C.

RonaLD H. FILLER
Lehman Brothers
New York, NY

EDWaRD H. FLEISCHMan
Linklaters
New York, NY

DEnIS M. FoRSTER
New York, NY

THoMaS LEE HazEn
University of North Carolina at Chapel Hill

DonaLD L. HoRWITz
One Chicago
Chicago, IL

PHILIP MCBRIDE JoHnSon
Skadden Arps Slate Meagher & Flom
Washington, D.C.

DEnnIS kLEJna
MF Global
New York, NY

RoBERT M. MCLauGHLIn
Katten Muchin Rosenman
New York, NY

CHaRLES R. MILLS
Kirkpatrick & Lockhart
Washington, D.C.

DavID S. MITCHELL
Fried, Frank, Harris, Shriver & Jacobson LLP
New York, NY

RICHaRD E. naTHan
Los Angeles

PauL J. PanTano
McDermott Will and Emery
Washington, D.C.

FRank PaRTnoy
University of San Diego 
School of Law

GLEn a. RaE
Banc of America Securities LLC
New York, NY

kEnnETH M. RaISLER
Sullivan & Cromwell
New York, NY

RICHaRD a. RoSEn
Paul, Weiss, Rifkind, Wharton & Garrison LLP
New York, NY

kEnnETH M. RoSEnzWEIG
Katten Muchin Rosenman
Chicago, IL

THoMaS a. RuSSo
Lehman Brothers
New York, NY

HoWaRD SCHnEIDER
MF Global
New York, NY

STEPHEn F. SELIG
Brown Raysman Millstein Felder & Steiner LLP
New York, NY

PauL uHLEnHoP
Lawrence, Kamin, Saunders & Uhlenhop
Chicago, IL

EMILy M. zEIGLER
Willkie Farr & Gallagher
New York, NY

© 2008 Thomson/West. This publication was created to 
provide you with accurate and authoritative information 
concerning the subject matter covered, however it may 
not necessarily have been prepared by persons licensed 
to practice law in a particular jurisdiction. The publisher 
is not engaged in rendering legal or other professional 
advice, and this publication is not a substitute for the 
advice of an attorney. If you require legal or other expert 
advice, you should seek the services of a competent 
attorney or other professional. 

For authorization to photocopy, please contact the 
Copyright Clearance Center at 222 Rosewood Drive, 
Danvers, MA 01923, USA (978) 750-8400; fax (978) 
646-8600 or West’s Copyright Services at 610 Opperman 
Drive, Eagan, MN 55123, fax (651)687-7551. Please 
outline the specific material involved, the number of 
copies you wish to distribute and the purpose or format 
of the use. 

For subscription information, please contact the publisher 
at: west.legalworkspublications@thomson.com

West LegalworksTM

offers you more
With over 400 events annually, West

Legalworks gives you more opportunities

to learn from our over 2,000 world-class

speakers and faculty. Choose from any

one of our events covering business of

law, practice of law, and other legal and

business topics.

See what we have in store for you.
Visit us at

westlegalworks.com/events.



March 2008   n   Volume 28   n   Issue 3

�

to the Northeast and Midwest. Propane in the 
TEPPCO system is known as TET propane (an 
acronym for Texas Eastern Transmission Cor-
poration). TET propane is predominately traded 
“over-the-counter,” usually for delivery in the 
current (or “prompt”) month, the next (or “for-
ward”) month, or for delivery the next day. 

As a test in April 2003 and again in February 
2004, employees of U.S. subsidiaries of BP con-
spired to corner the market of TET propane, to 
control the commodity’s price, and to squeeze 
anyone who was short or who needed to buy 
propane during those months.7 Following that 
plan, BP bought substantially all of the available 
supply of February 2004 TET propane in the U.S. 
By mid-February BP’s position exceeded the en-
tire TEPPCO system propane inventory.8 In the 
last two weeks of February 2004, BP increased 
its position from 3.2 million barrels to 5.1 mil-
lion barrels.9 As part of the strategy to drive up 
the price, BP refused to sell physical TET propane 
to counterparties in late February. The strategy 
succeeded in driving up the price: By the end of 
February, the price of propane (which is generally 
sold in lots of 1,000 barrels – a barrel being the 
equivalent of 42 gallons) rose from 63 cpg (cents 
per gallon) to 94 cpg.10 

The Regulators charged that senior BP man-
agers – including BP’s Chief Operating Officer 
and its Compliance Manager – knew about the 
scheme, but did nothing to stop it.11

Ironically, although BP succeeded in cornering 
the market, forces beyond its control ultimately 
caused the strategy to result in a net loss. In mid-
February 2004, a portion of the TEPPCO pipe-
line ruptured, which caused an increased supply 
of propane to accumulate at TEPPCO’s storage 
facility in Mont Belvieu.12 In the last two weeks of 
February a strong warming trend moved across 
the Northeast United States, causing demand for 
TET propane to fall.13 Also, news services report-
ed approximately 4.2 million barrels of propane 
destined to arrive in the United States by ship in 
February 2004, an increase in the amount being 
imported.14 These unanticipated factors drove 
prices down,15 and left BP holding February TET 
propane at a loss.16 BP calculated its net loss from 
the scheme at $10 million.17 

There were contemporaneous press reports of a 
squeeze and accusations of market manipulation. 
Particularly problematic were incriminating con-
versations by BP’s traders that were taped by BP. 
For example, on one call, the BP Trading Man-
ager explained that as a result of the strategy, BP 
“would know from thereafter that we can con-
trol the market at will.”18 On another, the Trad-
ing Manager stated, “If we squeeze it in the last 
four or five days of the month, ahh, forgive my 
French, but ah, you know, it’s going to be hard 
to say what’s the fair price of the market at the 
time.”19 

The Regulators stepped in to investigate. The 
investigation ultimately resulted in the DPA and 
Order, signed in October 2007, and a 20-count 
indictment from a Chicago federal grand jury 
charging four former employees of BP, including 
the Trading Manager, with conspiring to manipu-
late and corner the TET propane market in Feb-
ruary 2004.20

The Deferred Prosecution 
agreement and Consent order

To settle the manipulation case, BP agreed to 
pay a total of $303 million, composed of a crimi-
nal penalty of $100 million to the U.S. Treasury, 
a civil penalty of $125 million to the CFTC, $53 
million to a victim restitution fund and $25 mil-
lion to the U.S. Postal Inspection Consumer Fraud 
Fund.21 It agreed to acknowledge responsibility 
for the illegal acts of its employees and to have a 
criminal information22 filed against it. 

BP also agreed to the Order with the CFTC and 
to the DPA with the Department of Justice. If BP 
complies with the terms of the Order and the DPA 
for three years, then the criminal information will 
be dismissed and the DPA will expire; if BP does 
not comply, then the government may revive the 
criminal charges, with BP already having consented 
not to contest the Statement of Facts in the DPA.23 

The Order and DPA – which substantially, but 
not entirely, overlap – are lengthy and detailed 
(with attachments, the Order is 51 pages and 
the DPA is 65 pages). The obligations under the 
Settlement fall into three general categories: (1) 
cooperating with the Independent Monitor and 
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with the regulators, (2) establishing a compliance 
program, and (3) appointing and establishing the 
duties of the Independent Monitor.

Cooperation
The most significant obligation BP undertakes 

is “cooperation.” BP agrees “to cooperate fully” 
with the DOJ, CFTC, any Registered Entity24 or 
SRO,25 and with the Independent Monitor in any 
investigation relating to manipulation or attempt-
ed manipulation, including reporting any false in-
formation that would affect the market price of a 
commodity.26 As part of its duty to cooperate, BP 
is required to disclose all information regarding 
any potential manipulation of a commodity (not 
only the TET Propane originally at issue) of which 
it “has knowledge,” with “having knowledge” 
defined to mean “information…known to a rep-
resentative from any BP legal group…compliance 
group… or… [supervisor] of trading managers.”27 

Because the definition of “knowledge” includes 
information known to the legal group, attorney-
client privilege issues are almost certain to arise. 
Ordinarily, if a legal department learns of a poten-
tial violation, the information it develops will be 
protected from disclosure by the attorney-client 
privilege or work product doctrines. It appears 
that the DPA alters this dynamic.

DoJ Pressures to Waive attorney-
Client Privilege; CFTC Does not

The DOJ and CTFC have publicly announced 
different policies about whether companies that 
seek credit for “cooperating” with regulators 
should be penalized for asserting the attorney-cli-
ent privilege; the terms of the DPA (which is with 
the DOJ) and the Order (which is issues by the 
CFTC) reflect that difference. 

The DPA permits the DOJ to consider BP’s as-
sertion of the privilege in determining whether BP 
has fully cooperated.28 Although the DPA recog-
nizes BP’s right to withhold privileged documents 
and provides a mechanism for doing so,29 the 
DPA also poses the potential risk to BP of a find-
ing of non-cooperation for asserting those rights. 
Specifically, the DPA provides that:

In the event that BP america or the BP Enti-
ties withhold access to information, docu-
ments, records, facilities and/or employees, 
the Department may consider this fact in 
determining whether BP america or the BP 
Entities have fully cooperated with the De-
partment.30 

By contrast, the CFTC Order does not pose that 
risk for BP. Although the Order does not explicitly 
state that there is no potential adverse consequence 
for asserting the privilege, it tracks the DPA provi-
sions regarding how BP may assert the privilege,31 
and omits the paragraph in the DPA that poten-
tially penalizes BP for doing so. This omission does 
not appear to have been accidental.

The difference between the DPA and the Order 
in their approach to privilege is consistent with 
the publicly-stated divergent policies of the two 
agencies. In the written policy known as the Mc-
Nulty Memorandum (issued in December 2006), 
the Department of Justice requires prosecutors to 
take a corporation’s assertion of the attorney-cli-
ent privilege into account in evaluating the com-
pany’s cooperation under certain circumstances.32 
Specifically, the DOJ distinguishes between “pure-
ly factual information, which may or may not be 
privileged” (termed Category I information) and 
“non-factual” information (termed Category II 
information).33 The DOJ’s policy is that that a 
“[a] corporation’s response to the government’s 
request for waiver of privilege for Category 1 
information may be considered in determining 
whether a corporation has cooperated in the gov-
ernment’s investigation.”34 However, “[i]f a cor-
poration declines to provide a waiver for Catego-
ry II information…prosecutors must not consider 
this declination against the corporation in making 
a charging decision. Prosecutors[, however,] may 
always favorably consider a corporation’s acqui-
escence to the government’s waiver request in de-
termining whether a corporation has cooperated 
in the government’s investigation.”35 

The DPA appears to go further than the McNul-
ty Memorandum would permit, in that the DPA 
does not distinguish between “Category I” and 
“Category II” documents, but permits the DOJ 
to draw a negative inference from the assertion of 
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the attorney-client privilege in both cases. Perhaps 
the DOJ will follow the distinction called for by 
McNulty in making the cooperation determination 
provided for in DPA ¶ 4(a)(iv), but there is nothing 
in the DPA that compels it to do so, and an argu-
ment could be made that by agreeing to the DPA, 
BP waived the McNulty protections for Category 
II documents.

In contrast, the CFTC’s Division of Enforce-
ment issued a revised policy in March 2007 to 
“eliminat[e] the prior Advisory’s reference to 
waiver of these privileges.”36 As of March 2007, 
the Division of Enforcement states that the attor-
ney-client privilege and work product doctrine are 
“fundamental to the American legal system and 
the administration of justice.…[and] [t]he Divi-
sion further recognizes that these protections can 
promote a client’s communications with counsel 
and thereby serve to promote the client’s compli-
ance with the law.” These rights are not intend-
ed to be eroded or enhanced by this advisory.37  
While the Division did not specifically promise 
that assertion of the privilege will not be taken 
into account in evaluating cooperation, its policy 
is generally understood to mean just that.

BP thus appears to be caught in an inter-agency 
inconsistency, with the result that its ability to 
consult confidentially with counsel may be ad-
versely affected. Given that BP cannot afford to 
have the DOJ conclude that BP has been uncoop-
erative, BP is under significant pressure to waive 
its attorney-client privilege, even though the pri-
mary regulator of the commodities markets has 
a contrary policy and believes affirmatively that 
the privilege can “serve to promote the client’s 
compliance with the law.”38 This inconsistency 
highlights the risks in multi-agency investigations 
of a “race to the bottom,” in which the most dra-
conian policy prevails.

Compliance Program and  
the Duty to Report “unethical”  
or Illegal Conduct

A second major category of BP obligation is to 
adopt a new compliance and ethics program (Or-
der Attachment A). The program requires what 
generally would be expected: controls and poli-

cies designed to detect, identify and prevent viola-
tions of the Commodity Exchange Act (CEA) or 
CFTC Regulations, communication of those poli-
cies to the relevant personnel, training, a facility 
for anonymous reporting, disciplinary procedures, 
and so on. The policy also includes the recording 
and retention of telephone calls, instant messages, 
and emails of traders, book leaders, and trading 
managers for at least five years.39

Significantly, all of these policies and procedures 
must be reviewed and approved by the Indepen-
dent Monitor to ensure that they are “generally 
effective in preventing and detecting” Manipula-
tive Conduct (DPA Attachment B ¶¶ 15-18, 21). 
Any recommendations made by the Independent 
Monitor must be adopted by BP and maintained 
for at least three years, or else appealed to the 
CFTC and DOJ. An appeal may be made only on 
the grounds that a recommendation is “unduly 
burdensome, impractical or unreasonably cost-
ly.”40 It is the government, however, that has the 
final say as to whether the exception applies in a 
given circumstance. The Regulators thus have, ei-
ther directly or via their designee (the Independent 
Monitor), a direct, ongoing, oversight role in BP’s 
business for at least the next three years.

Employee And Contractor Reporting Of 
All Illegal And Unethical Conduct

The Order requires BP to implement:

a clearly articulated corporate policy that 
requires any director, officer, employee, 
agent or consultant that is aware of 
any violation of law or any unethical 
conduct that has not been reported to an 
appropriate federal, state or municipal 
agency, to report such violation or con-
duct to a BP or BP Entity compliance 
officer or the Monitor.41 

The implications of this paragraph are signifi-
cant and far-reaching.

1. Fundamental Change In Obligations. The 
usual rule in the United States is that citizens 
have no obligation to report wrongdoing, 
even if that wrongdoing amounts to a crime,42 
and certainly not if it falls below that level. 
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The BP Order, however, makes such report-
ing mandatory.

2. Applies To Unethical Conduct, Non-Criminal 
Violations Of Law, Without Any Materiality 
Limit. The conduct required to be reported is 
extraordinarily broad. All “violations of law” 
must be reported, without any qualification. 
These “violations of law” do not have to be 
crimes; small violations that would ordinarily 
be resolved by corrective action are included 
as well. By its literal terms, the duty to re-
port encompasses such infractions as parking 
violations, such as driving 3 miles over the 
speed limit, smoking where one should not, 
or crossing against a red light. 

 The offending conduct need not even be ille-
gal. The Settlement requires reporting of “any 
unethical conduct that has not been reported 
to an appropriate” agency. The difficulties in 
interpreting this provision are manifest. “Un-
ethical” is not defined by the Order or DPA, 
and the meaning of the word is not readily 
apparent. Indeed, its meaning is often subject 
to great dispute. An employee put on notice 
of such a rule may have many questions as to 
its bounds. Must “puffing” during a contract 
negotiation be reported? Taking advantage 
of a contracting party’s financial weakness? 
Selling legal but polluting products, or legally 
doing business with countries deemed by 
some to be unethical? But for the DPA, there 
would be no expectation of reporting in these 
cases, and there is not even an “appropriate” 
agency to which to report such matters. 

 Note also that the reportable offenses here 
need not be related to the manipulation that 
gave rise to the DPA and Order or to similar 
conduct, but extend to all laws and unethical 
behavior of any kind and on any subject. 

 The problem is complicated by the fact that 
there is no materiality limitation. Unlike the 
comparable provision in the Sarbanes-Ox-
ley statute that requires attorneys to report 
“evidence of a material violation of securities 

laws,”43 the Order is not limited to only ma-
terial violations. 

While there is precedent for a provision like this,44 
it is by no means a universal provision in DPAs.45 
The inclusion of this provision in the BP Settlement 
is perhaps explainable by the confluence of other 
problems that BP faced at the time. On March 23, 
2005, an explosion at the BP Texas City refinery 
killed 15 contract employees and injured more 
than 170 others. Pipeline leaks in Alaska in March 
and August of 2006 resulted in over 200,000 gal-
lons of spilled crude oil over the Alaskan tundra.46 
The October 25, 2007 agreement with the CFTC 
and DOJ resolved all of these issues for the com-
pany, and included a corporate guilty plea to a vio-
lation of the Clean Air Act and to a violation of the 
Clean Water Act.47 

3. Applies To Consultants. The BP agreement 
requires even those not directly employed 
by BP, but merely acting as consultants (e.g. 
lawyers, architects etc.), to report illegal and 
unethical conduct. For example, BP must 
therefore take care that all of its consulting 
contracts contain provisions informing the 
consultant of its duty to report any unethical 
conduct, apparently, regardless of whether 
that conduct relates to the scope of the con-
sultant’s work. 

4. Enforcement. Although no penalty is imposed 
directly by the DPA on an employee who fails 
to report, the DPA incentivizes BP to punish 
non-reporting employees. The agreements 
states, “the Department may evaluate [BP’s] 
response to the uncooperative individual 
in evaluating [BP’s] cooperation under this 
Agreement.”48 BP will therefore presumably 
establish sanctions for those who fail to re-
port, or it will run the risk of being found not 
to have cooperated with the government un-
der the DPA, with the potential risk that BP 
is held in violation of its agreement with the 
DOJ and prosecution is reinitiated. Some of 
these ambiguities and issues of scope can be 
worked out in the implementing policies that 
BP will adopt, subject to the Independent 
Monitor’s approval. Although one would 
expect BP and its Independent Monitor to in-
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terpret the provisions reasonably, the KPMG 
experience shows that companies under 
threat of indictment have strong incentives to 
err on the side of keeping the prosecutor who 
controls their fate happy, and do not always 
respond in a measured or fair manner.49

5. Special Concerns of Lawyers, Accountants, 
Doctors, and Other Professionals. The report-
ing provisions in the DPA and Order raise 
particular issues of concern to lawyers, accoun-
tants, doctors or other professionals who have 
statutory or common-law duties of confiden-
tiality that differ from those in the Settlement. 
Under many state laws and under the Health 
Insurance Portability and Accountability Act of 
1996 (“HIPPA”), a BP-employed doctor treat-
ing an employee would have a duty of confiden-
tiality to that employee even though the doctor 
is employed by the Company.50 Similarly, in 
many jurisdictions, lawyers are forbidden from 
disclosing a client’s confidences or secrets, even 
if they constitute evidence of a past crime.51 
Communications made to a BP compliance of-
ficer would probably not violate that lawyer’s 
duty — depending on the particular jurisdic-
tion’s view of who is included in the corporate 
privilege52 — but disclosure to the Independent 
Monitor almost certainly would. 

 There have been many debates over the 
lawyer’s duty to disclose suspected wrongdo-
ing, and elaborate compromises balancing 
various interests and social policies, such as 
Sarbanes-Oxley Section 30753 (setting forth 
the extent of a lawyer’s reporting obligation), 
various state courts and bar associations es-
tablishing legal ethics rules,54 and regulators 
(including the SEC).55 This DPA creates in-
consistent obligations and puts those profes-
sionals (and BP) in a challenging position.

6. Selective Waiver. Both the DPA and the Order 
attempt to encourage disclosure to the Regu-
lators of privileged information by providing 
that the Independent Monitor will not assert 
that such disclosure waives attorney-client 
privilege with respect to third parties.56 How-
ever, provisions like this often can prove to 

be a trap for the unwary. Most circuits that 
have considered the question have held that 
such provisions are not enforceable and that 
disclosure to the government waives the priv-
ilege.57 A recent effort to include the selective 
waiver doctrine in the Federal Rules of Evi-
dence was rejected by the applicable commit-
tee, which, instead, dropped the question in 
Congress’ lap by refusing to take a position 
on the subject.58

Independent Monitor (“Monitor”)
Among the various obligations set forth in the 

DPA and Order, those respecting the powers and 
duties of the Monitor potentially intrude the fur-
thest into BP’s day-to-day operations. 

The agreement provides that “the Monitor’s au-
thority and duties are to be broadly construed.”59 
The purpose of the Monitor is to: (1) oversee 
compliance with the terms of the consent order, 
(2) review and monitor the effectiveness of BP’s 
compliance controls, (3) make recommendations 
that are necessary to ensure BP’s continued com-
pliance with the order and (4) file periodic reports 
with the CFTC.60 In furtherance of these duties, 
the Monitor is granted access to “all files, books, 
records, personnel and facilities” of the compa-
ny61 and the right to attend any meeting of the 
company and to observe operations, relating to 
the Monitor’s duties.62

Furthermore, the Monitor is authorized to em-
ploy (at BP’s expense) legal counsel, consultants, 
investigators, experts and “any other person-
nel reasonably necessary to assist in the proper 
discharge of the Monitor’s duties.”63 In this, the 
Monitor resembles the audit committee under 
Sarbanes-Oxley (which is statutorily given the 
power to “engage independent counsel and oth-
er advisors”64 on its own, at company expense, 
without other corporate authorization) or the for-
merly-authorized Special Prosecutor (which had 
no legal limits on its resources).65 

The Monitor is selected by mutual consent of 
BP, the CFTC and the Fraud Section of the DOJ 
– and is subject to court approval.66 The Monitor 
is to be engaged within 60 days67 for a period of 
three years,68 subject to two one-year extensions if 
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the CFTC or DOJ determines that BP has violated 
the Order. Either Regulator, but not BP, can ter-
minate the Monitor. If this occurs then BP has 30 
days to nominate a replacement (subject to regu-
lator approval), otherwise the DOJ, in consulta-
tion with the CFTC, proposes two candidates to 
BP for selection.69

Since the Monitor is to be independent, the 
agreement specifies that there is no attorney-cli-
ent relationship between the Monitor and BP, and 
the work-product doctrine does not attach to any 
document created by the Monitor.70 

The agreement further specifies that BP and its 
subsidiaries may not use the Monitor’s findings as 
a defense to any action brought by the CFTC or 
the DOJ against BP.71 This is a significant limita-
tion, because ordinarily the Monitor’s approval 
of a compliance system would be reliable, inde-
pendent evidence that the system was reasonably 
designed and implemented, thereby negating any 
charge of willfulness or even negligence. 

The Monitor is responsible for preparing a 
minimum of six documents: an initial work plan, 
at least two follow-up work plans, an initial re-
port and at least two follow-up reports.72 The 
reports must include the Monitor’s methodology, 
the information relied upon and any basis for as-
sessment. The Monitor’s conclusions are to be 
based upon (1) the inspection of documents, in-
cluding policies designed to detect and deter vio-
lation of laws, (2) meetings and interviews with 
employees and directors, (3) on-site observations 
of trading surveillance systems, risk management 
systems, and recording systems, and (4) analyses, 
studies and testing of the programs employed by 
the company to detect and deter violations of 
law.73 Lastly, the Monitor is required to explain 
how his or her recommendations are “reasonably 
designed” to improve the company’s legal com-
pliance with the anti-manipulation and record-
keeping provisions of the CEA.74 All reports and 
information provided by the Monitor to the DOJ 
or CFTC are to be filed under seal with the court, 
and the Monitor is required to preserve confiden-
tiality.75 The CFTC and DOJ are similarly bound 
by a confidentiality requirement, except to the ex-
tent disclosure is necessary for the performance of 
their official duties.76 

The Monitor thus has wide-ranging and signifi-
cant powers. As a practical matter, most monitors 
work cooperatively with the companies they are 
appointed to monitor, and resolve disputes con-
cerning the activities proposed by the monitor 
or the costs associated with them in a business 
like, professional manner. Nonetheless, moni-
tors retain considerable power over the compa-
nies they supervise. For example, Bristol-Myers 
Squibb fired its CEO the day after its independent 
monitor recommended that action.77 And because 
the consequences of being charged criminally are 
so severe, companies threatened with potential 
prosecution frequently redouble their efforts to 
cooperate with the government, sometimes at the 
expense of other values.78 The challenge for BP 
— and any company subject to close regulatory 
scrutiny — is to develop a culture of compliance 
without losing its entrepreneurial bent or ability 
to be competitive. 

noTES
1.	 Press	Release,	U.S.	Department	of	Justice,	British	

Petroleum	 to	 Pay	 More	 Than	 $��0	 Million	 in	
Environmental	 Crimes,	 Fraud	 Cases	 (Oct.	 ��,	
�00�)	[hereinafter	DOJ	Press	Release],	available 
at	 http://www.cftc.gov/stellent/groups/public/@
newsroom/documents/file/pr��0�-0�_prdoj.pdf.

�.	 Specifically,	 the	 Deferred	 Prosecution	
Agreement	 (“DPA”)	 applies	 to	 BP	 America	
Inc.,	 BP	 Corporation	 North	 America	 Inc.,	 BP	
Products	 North	 America	 Inc.,	 BP	 American	
Production	Company,	BP	Energy	Company	and	
BP	International	Services	Company.	The	Consent	
Order	 (“Order”)	 is	 against	 BP	 Products	 North	
America	Inc.,	but	its	terms	are	binding	on	any	BP	
subsidiary	or	business	group	that	operates	with	
or	provides	 services	 for	 the	named	defendant.	
For	 purposes	 of	 this	 article,	 all	 these	 entities	
are	referred	to	as	“BP,”	although	the	DPA	and	
Order	do	distinguish	among	the	various	entities	
for	certain	purposes.

�.	 Deferred	Prosecution	Agreement,	United States 
v. BP Am. Inc.,	No.	0�	CR	���	(N.D.	 Ill.	Oct.	��,	
�00�)	 [hereinafter	 DPA],	 available at	 http://
www.usdoj.gov/criminal/vns/docs/�00�/oct/10-
��-0�bpamerica-dpa.pdf.	 Under	 a	 deferred	
prosecution	 agreement,	 a	 defendant	 agrees	
to	a	set	of	conditions	for	a	specified	period	of	
time	 in	 exchange	 for	 non-prosecution.	 If	 the	
defendant	 fails	 to	 perform,	 the	 prosecutor	
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�

may	 re-initiate	 prosecution.	 If	 the	 defendant	
complies,	the	criminal	charges	are	dismissed.	

�.	 Consent	 Order	 for	 Permanent	 Injunction	 and	
Other	Relief,	United States Commodity Futures 
Trading Comm’n v. BP Prods. N. Am. Inc.,	 No.	
0�-C-��0�	 (N.D.	 Ill.	 Oct.	 ��,	 �00�)	 [hereinafter	
Order],	 available at	 http://www.cftc.gov/
stellent/groups/public/@lrenforcementactions/
documents/legalpleading/enfbporder10	 ��0�.
pdf.	See also	Complaint	for	Injunctive	and	Other	
Equitable	 Relief	 and	 Civil	 Monetary	 Penalties	
Under	 the	 Commodity	 Exchange	 Act,	 United 
States Commodity Futures Trading Comm’n v. 
BP Prods. N. Am. Inc.,	No.	0�	Civ.	��0�	(N.D.	Ill.	
June	��,	�00�)	[hereinafter	Complaint].

�.	 In	 the	 past,	 the	 CFTC	 has	 required	 the	
appointment	 of	 third	 parties	 to	 monitor	 the	
receipt	of	payments	and	distribution	to	victims	
of	court-ordered	monetary	penalties	(a	position	
the	CFTC	terms	a	“Monitor”)	and	has	required	
defendants	to	hire	compliance	consultants.	See, 
e.g.,	 Consent	 Order	 for	 Permanent	 Injunction	
and	 Equitable	 Relief	 Against	 Defendant	 Bruce	
N.	Crown,	Commodity Futures Trading Comm’n 
v. Worldwide Commodity Corp.,	 No.	 0�-cv-
���1	 (E.D.	 Pa.	 Jan.	 �0,	 �00�),	 at	 11,	 available 
at	 http://www.cftc.gov/stellent/g	 roups/
public/@lrenforcementactions/documents/
legalpleading/enfcrownorder.pdf.	 The	 CFTC,	
however,	 has	 never	 before	 required	 the	
appointment	 of	 an	 “Independent	 Monitor”	
(“Monitor”)	with	 the	vast	oversight	powers	of	
the	 BP	 monitor.	 Such	 monitors	 have	 become	
more	 common	 in	 settlement	 agreements	
reached	 by	 other	 agencies.	 See, e.g.,	 KPMG	 –	
Deferred	Prosecution	Agreement	at	¶	1�	(Aug.	
��,	 �00�),	 http://www.corporatecrimereporter.
com/documents/kpmgdeferred.pdf	 [hereinafter	
KPMG Agreement]	 (DOJ);	 S.E.C. v. Worldcom, 
Inc.,	���	F.	Supp.	�d	��1,	���,	Fed.	Sec.	L.	Rep.	
(CCH)	P	�����	(S.D.	N.Y.	�00�);	Stipulation	and	
Consent	Agreement,	Appendix	A,	at	10,	1�-1�,	
United States v. Am. Elec. Power Co., Inc.,	 No.	
IN0�-10-001	 (Fed.	 Energy	 Regulatory	 Comm’n	
Jan.	��,	�00�),	available at	http://www.ferc.gov/
EventCalendar/Files/�00�01��0�10�1-IN0�-10-
001.pdf.	See generally	Vikramaditya	S.	Khanna	
&	Timothy	L.	Dickinson,	The Corporate Monitor: 
The New Corporate Czar?,	10�	Mich.	L.	Rev.	1�1�	
(�00�).

�.	 The	facts	are	taken	from	the	Complaint,	the	Order	
and	the	DPA	(see supra	nn.	�-�).	Together,	these	
documents	are	referred	to	as	the	“Settlement,”	
and	 the	 DOJ	 and	 CFTC	 are	 referred	 to	 as	 the	

“Regulators.”	 As	 a	 condition	 to	 the	 DPA,	 BP	
agreed	 that	 the	 Statement	 of	 Facts	 set	 out	
in	 the	 DPA	 is	 accurate	 (DPA	 ¶	 �);	 although	 it	
neither	admitted	nor	denied	the	allegations	of	
the	Complaint	or	 the	Order,	BP	agreed	not	 to	
deny	 any	 allegation	 in	 the	 Complaint,	 except	
that	it	is	allowed	to	take	contrary	legal	positions	
in	proceedings	not	involving	the	CFTC.	Order	¶	
�(h),	�.

�.	 Complaint	¶	1.	
�.	 DPA	Attachment	A	¶	��.
�.	 Complaint	¶	��.
10.	 Complaint	¶¶	��,	��.
11.	 DPA	Attachment	A	¶¶	��-��;	Complaint	¶	��.
1�.	 Order	¶	��.
1�.	 Order	¶	��.	
1�.	 Order	¶	��.
1�.	 Order	¶	��.
1�.	 Order	¶	��.
1�.	 Order	 ¶	 ��;	 Press	 Release,	 BP	 America	 Inc.,	 BP	

America	 Announces	 Resolution	 of	 Texas	 City,	
Alaska,	 Propane	 Trading	 Law	 Enforcement	
Investigations	 (October	 ��,	 �00�),	 available at	
http://www.bp.com/genericarticle.do?cat	 egoryId	
=�01����&contentId=�0���1�;	 see also	
Christopher	Helman,	BP Burns Itself,	FORBES.COM,	
July	 �,	 �00�,	 http://www.forbes.com/�00�/0�/0�/
BP-propane-short-sellers-cz_ch_0�0�bp.html.

1�.	 Complaint	¶	��	(emphasis	altered).	
1�.	 Complaint	¶	�1	(emphasis	altered).	
�0.	 Indictment,	 United States v. Radley,	 No.	 0�	

Cr.	 ���	 (N.D.	 Ill.	 Oct.	 ��,	 �00�).	 As	 of	 the	 end	
of	 February	 �00�,	 that	 prosecution	 was	 still	
pending.	

�1.	 DPA	 ¶¶	 �-�,	 ��;	 Order	 ¶	 ��.	 As	 part	 of	 the	
settlement	 arrangement,	 BP	 also	 agreed	 to	
pay	 $�0	 million	 more	 to	 settle	 two	 other	
prosecutions	stemming	from	an	explosion	at	a	
refinery	in	Texas	and	two	oil	spills	in	Alaska.	DOJ	
Press	Release,	supra	note	1.

��.	 A	criminal	information	is	a	charging	document.	
By	agreeing	 to	be	charged	by	 information,	BP	
waived	its	right	to	have	the	evidence	weighed	
by	a	grand	jury.	

��.	 DPA	¶¶	�,	��-��.
��.	 As	defined	 in	�	U.S.C.	§	1a(��)	 (This	definition	

includes	 a	 designated	 contract	 market,	 a	
registered	 derivatives	 transaction	 execution	
facility,	 and	 a	 registered	 derivatives	 clearing	
organization.).

��.	 As	defined	in	1�	C.F.R.	§	1.�(ee)	(This	definition	
refers	 to	 a	 designated	 contract	 market	 or	 a	
registered	futures	association.).	

��.	 DPA	¶	�;	Order	¶	1�.
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��.	 DPA	¶	�(a)).
��.	 DPA	¶	�(a)(iv).
��.	 DPA	¶	�(a)(iii).
�0.	 DPA	¶	�(a)(iv).
�1.	 Compare	 Order	 Attachment	 B	 ¶	 ��(g)	 [sic,	

should	be	(a)]	(access	to	all	books	and	records,	
“subject	to	a	legitimate	claim	of	attorney-client	
privilege”),	¶	��(i)	[sic,	should	be	(c)]	(same	for	
right	to	observe	business	operations),	and	¶	��	
(privilege	 log)	with	DPA	Attachment	B	¶	�0(a)	
(omitting	reference	to	privilege),	¶	�0(c)	(same),	
and	¶	�1	(privilege	log);	also compare	Order	¶	
1�(a)	with	DPA	¶	�(a)(i)-(v)	(note	that	the	Order	
has	no	analogue	to	DPA	¶	�(a)(iv)).	

��.	 Memorandum	 from	 Paul	 J.	 McNulty,	 Deputy	
Attorney	General,	to	the	Heads	of	Department	
Components,	United	States	Attorneys	(Dec.	1�,	
�00�)	 [hereinafter	 McNulty	 Mem.],	 available 
at	 http://news.lp.findlaw.co	 m/hdocs/docs/doj/
1�1�0�mcnultymemo.html.	

��.	 Examples	of	“Category	 I”	 information	 include:	
witness	 statements,	 purely	 factual	 interview	
memoranda	 regarding	 the	 underlying	
misconduct,	 organizational	 charts,	 factual	
chronologies,	 factual	 summaries,	 and	
portions	 of	 reports	 containing	 investigative	
facts	 documented	 by	 counsel.	 “Category	
II”	 information	 includes	 attorney	 notes,	
memoranda	 or	 reports	 containing	 counsel’s	
mental	 impressions,	 and	 legal	 advice	 given	 to	
the	corporation.	McNulty	Mem.	at	�-10.

��.	 McNulty	Mem.	at	�	(emphasis	added).
��.	 McNulty	Mem.	at	10	(emphasis	added).
��.	 Press	Release,	U.S.	Commodity	Futures	Trading	

Comm’n,	 CFTC’s	 Division	 of	 Enforcement	
Clarifies	Cooperation	Advisory	with	Respect	 to	
the	Attorney-Client	and	Work	Product	Privileges	
(Mar.	 1,	 �00�),	 available at	 http://www.cftc.
gov/newsroom/enforcementpressreleases/�00�/
pr����-0�.html.

��.	 U.S.	 Commodity	 Futures	 Trading	 Commission	
Division	of	Enforcement,	Enforcement	Advisory:		
Cooperation	 Factors	 in	 Enforcement	 Division	
Sanction	Recommendations	at	�	(Mar.	1,	�00�),	
available	at	http://www.cftc.gov/stellent/groups/
public/@cpdisciplinaryhistory/documents/file/
enfcooperation-advis	ory.pdf.

��.	 CFTC	 Enforcement	 Advisory,	 supra	 note	 ��,	 at	
�.

��.	 Order	Attachment	A	¶¶	�(c),	�(b).
�0.	 DPA	Attachment	B	¶	�1;	Order	Attachment	B	¶	

��.
�1.	 Order	Attachment	A	¶	1(f)	(emphasis	added).

��.	 While	the	crime	of	“misprision	of	felony,”	which	
makes	 it	 a	 crime	 to	 fail	 to	 report	 knowledge	
of	 the	 commission	 of	 a	 felony,	 has	 been	 on	
the	 books	 for	 over	 �00	 years	 (currently	 at	 1�	
U.S.C.	§	�),	prosecutions	are	extremely	rare	and	
courts	 that	 have	 had	 the	 occasion	 to	 consider	
the	 crime	 typically	 require	 some	 positive	
act	 in	 furtherance	 of	 the	 crime	 (accessory	
liability)	 or	 some	 positive	 act	 of	 concealment.	
See	 Roberts	 v.	 U.	 S.,	 ���	 U.S.	 ���,	 ���	 &	 n.�,	
100	 S.	 Ct.	 1���,	 ��	 L.	 Ed.	 �d	 ���	 (1��0)	 (“The	
statute,	 as	 amended,	 is	 still	 in	 effect.	 1�	 U.	 S.	
C.	 §	 �.	 It	 has	 been	 construed	 to	 require	 ‘both	
knowledge	of	a	crime	and	some	affirmative	act	
of	concealment	or	participation.…Although	the	
term	‘misprision	of	felony’	now	has	an	archaic	
ring,	 gross	 indifference	 to	 the	 duty	 to	 report	
known	 criminal	 behaviors	 remains	 a	 badge	 of	
irresponsible	citizenship.”).	

��.	 SOX	 §	 �0�,	 codified	 at	 1�	 U.S.C.	 §	 ����(1)	
(emphasis	added).	

��.	 See	 KPMG Agreement, supra	 note	 �,	 at	 ��	
(“In	addition,	such	notice	shall	direct	that,	 if	a	
partner	or	employee	 is	aware	of	any	violation	
of	any	law	or	any	unethical	conduct	that	has	not	
been	reported	to	an	appropriate	federal,	state	
or	municipal	agency,	the	partner	and	employee	
is	obligated	to	report	such	violation	or	conduct	
to	KPMG’s	compliance	office	or	the	Monitor.”).

��.	 See, e.g.,	 NETeller	 plc	 -	 Deferred	 Prosecution	
Agreement	 (July	 1�,	 �00�),	 available at	 http://
content.netell	 er.com/file/NETELLER_DPA.pdf;	
Deferred	Prosecution	Agreement,	United States 
v. America Online, Inc.,	 No.	 0�	 M	 11��	 (E.D.	
Va.	 Dec.	 1�,	 �00�),	 available at	 http://www.
corporatecrimereporter.com/documents/ao	
l.pdf;	Deferred	Prosecution	Agreement,	United 
States v. Computer Assocs. Int’l, Inc.,	No.	0�	Cr.	
���	(E.D.N.Y.	Sept.	��,	�00�),	available at	http://
fl1.findlaw.com/news.findlaw.com/nytimes/
docs/ca/usca�0�def	pagr.pdf.

��.	 DOJ	Press	Release,	supra	note	1.
��.	 Id.
��.	 DPA	Attachment	B	¶	11.
��.	 See U.S. v. Stein,	 ���	 F.	 Supp.	 �d	 ��0,	 ���,	 ��	

A.F.T.R.�d	 �00�-�1��	 (S.D.	 N.Y.	 �00�)	 (“KPMG	
refused	to	pay	[the	counsel	fees	it	ordinarily	paid	
for	its	employees]	because	the	government	held	
the	proverbial	gun	to	its	head.	Had	that	pressure	
not	 been	 brought	 to	 bear,	 KPMG	 would	 have	
paid	these	defendants’	legal	expenses.”);	James	
K.	Robinson,	Philip	E.	Urofsky	and	Christopher	
R.	 Pantel,	 Deferred Prosecutions and the 
Independent Monitor,	 �	 Int’l	 J.	 of	 Disclosure	
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and	Governance	���,	��0-�1	(�00�)	(“The	scope	
of…KPMG’s	 cooperation	 is	 breathtaking	 and	
is	probably	well	beyond	what	most	companies	
would	be	willing	or	need	to	do.”).

�0.	 See	 ��	 U.S.C.	 §	 1��0d-1	 et seq.;	 ��	 C.F.R.	 §	
1��.�0�(a).	There	are	limited	exceptions,	subject	
to	 specific	 terms	and	conditions,	 for	disclosure	
to	 employers	 for	 the	 purpose	 of	 addressing	
work-related	 illness	 or	 workplace-related	
medical	surveillance.	See	��	C.F.R.	§	1��.�1�.	See 
also	American	Medical	Association	Principles	of	
Medical	Ethics	Principle	IV	(�00�)	(“A	physician	
shall…shall	 safeguard	patient	 confidences	and	
privacy	 within	 the	 constraints	 of	 the	 law.”);	
Herman v. Kratche,	 �00�	 Ohio	 ����	 (Ct.	 App.	
Nov.	�,	�00�)	 (patient	stated	claim	under	Ohio	
law	 against	 clinic	 that	 provided	 her	 medical	
records	 to	 her	 employer).	 But see	 Payne v. 
Sherrer,	�1�	Ga.	App.	��1,	���	S.E.�d	�1�,	�1�-
1�	 (1���)	 (doctor	 employed	 by	 company	 to	
evaluate	 employee’s	 fitness	 to	 return	 to	 work	
had	no	liability	for	release	of	patient	records	to	
company	because	under	Georgia	law	there	was	
no	doctor-patient	relationship).

�1.	 Compare	Model	Rules	of	Prof’l	Conduct	R.	 1.�	
with	Model	Code	of	Prof’l	Responsibility	DR	�-
10�.	

��.	 See Upjohn Co. v. U.S.,	1��1-1	C.B.	��1,	���	U.S.	
���,	���-��,	101	S.	Ct.	���,	��	L.	Ed.	�d	���,	Fed.	
Sec.	 L.	Rep.	 (CCH)	P	���1�,	1��0-�1	Trade	Cas.	
(CCH)	P	�����,	�1-1	U.S.	Tax	Cas.	(CCH)	P	�1��,	�	
Fed.	R.	Evid.	Serv.	���,	�0	Fed.	R.	Serv.	�d	1101,	
��	A.F.T.R.�d	�1-���	(1��1)	(rejecting	the	control	
group	theory).	See also	Edna	Selan	Epstein,	The	
Attorney-Client	 Privilege	 and	 Work-Product	
Doctrine	100-0�	(�th	ed.	�001).

��.	 1�	 U.S.C.	 §	 ����	 (�00�).	 The	 implementing	
regulations	are	at	1�	C.F.R.	Part	�0�.

��.	 See	 Report	 of	 the	 American	 Bar	 Association	
Task	 Force	 on	 Corporate	 Responsibility,	 Mar.	
�1,	 �00�,	 available at	 http://www.abanet.org/
buslaw/corporateresponsibility/final_report.
pdf.	 See also	 Lawrence	 A.	 Hamermesh,	 The 
ABA Task Force on Corporate Responsibility 
and the 2003 Changes to the Model Rules of 
Professional Conduct,	1�	Geo.	J.	Legal	Ethics	��,	
��-��	(�00�).

��.	 See	1�	C.F.R.	§§�0�.1-�0�.�	(�00�).	The	SEC	had	
originally	 proposed	 two	 versions	 of	 a	 “noisy	
withdrawal”	 rule	 under	 which	 an	 attorney	
whose	 client	 did	 not	 adequately	 address	
evidence	 of	 a	 material	 violation	 would	 be	
obligated	 to	 withdraw	 from	 representing	 the	
issuer	and	give	notice	 to	 the	SEC,	but	 the	SEC	

has	 not	 acted	 on	 that	 rule.	 See generally	 The	
Practitioner’s	 Guide	 to	 the	 Sarbanes-Oxley	 Act	
III-1-1	 (John	 J.	Huber,	 Stanley	Keller,	Vasiliki	B.	
Tsaganos,	and	Jonathan	Wolfman	eds.,	�00�).	

��.	 Order	Attachment	B	¶	��;	DPA	¶	�(a)(ii).
��.	 See, e.g.,	 In re Qwest Communications Intern. 

Inc.,	 ��0	 F.�d	 11��,	 11��-��,	 �0	 Fed.	 R.	 Evid.	
Serv.	���	(10th	Cir.	�00�),	cert.	denied,	1��	S.	Ct.	
���,	1��	L.	Ed.	�d	���	(U.S.	�00�)	(listing	cases	
and	rejecting	selective	waiver	doctrine,	finding	
waiver	 because	 defendant	 Qwest	 turned	
over	 ��0,000	 pages	 of	 otherwise	 privileged	
material	 to	 the	 SEC	 and	 the	 DOJ	 under	 a	
confidentiality	 agreement	 with	 the	 agencies).	
But see	Diversified Industries, Inc. v. Meredith,	
���	 F.�d	 ���,	 �11,	 1���-�	 Trade	 Cas.	 (CCH)	
&para;	 �1��1,	 1���-1	 Trade	 Cas.	 (CCH)	 &para;	
�1���,	��	Fed.	R.	Serv.	�d	1���,	��	Fed.	R.	Serv.	
�d	 1�01	 (�th	 Cir.	 1���)	 (rejected	 by,	 Republic	
of	Philippines	v.	Westinghouse	Elec.	Corp.,	1��	
F.R.D.	���,	1�	Fed.	R.	Serv.	�d	1���	(D.N.J.	1��0))	
and	 (disapproved	 of	 by,	 U.S.	 v.	 Massachusetts	
Institute	 of	 Technology,	 ���	 F.	 Supp.	 �01,	 ��-1	
U.S.	Tax	Cas.	(CCH)	P	�0���,	��	Fed.	R.	Serv.	�d	
�11,	 ��	 A.F.T.R.�d	 ��-���	 (D.	 Mass.	 1���))	 and	
(rejected	 by,	 In	 re	 Columbia/HCA	 Healthcare	
Corp.	Billing	Practices	Litigation,	���	F.�d	���,	��	
Fed.	R.	Evid.	Serv.	1��1,	��	Fed.	R.	Serv.	�d	���,	
�00�	FED	App.	0�01P	(�th	Cir.	�00�))	(approving	
selective	waiver).

��.	 Committee	on	Rules	of	Practice	and	Procedure	
of	the	Judicial	Conference	of	the	United	States,	
Report	of	the	Advisory	Committee	on	Evidence	
Rules	 (May	 1�,	 �00�),	 available at	 http://www.
klgates.com/fi	 les/upload/eDAT_ER�0�_ACER_
Report_0�1��00�.pdf.

��.	 Order	Attachment	B	¶	1�.
�0.	 Order	Attachment	B	¶¶	1�-��.
�1.	 Order	Attachment	B	¶	��(g).
��.	 Order	Attachment	B	¶	��(h).
��.	 Order	Attachment	B	¶	�.
��.	 Securities	Exchange	Act	of	1���,	§	10A(m)(�),	(�)	

(codified	as	amended	at	1�	U.S.C.	��j-1(m)(�)-(�)	
(�00�)).

��.	 Ethics	in	Government	Act	of	1���,	Pub.	L.	��-��1,	
��	Stat.	1���	(1���)	(reenacted	three	times	and	
expired	on	June	�0,	1���)	(formerly	codified	at	
��	U.S.C.	§	���(e))	(“[A]	special	prosecutor	shall	
have	power	 to	appoint,	fix	 the	 compensation,	
and	assign	the	duties	of	such	employees	as	such	
special	prosecutor	deems	necessary.”).

��.	 Order	Attachment	B	¶	�.	
��.	 Order	Attachment	B	¶	1.	
��.	 Order	Attachment	B	¶	�.
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��.	 Order	Attachment	B	¶	�.
�0.	 Order	Attachment	B	¶	�.
�1.	 Order	Attachment	B	¶	�.
��.	 Order	Attachment	B	¶¶	�1-�0.
��.	 Order	Attachment	B	¶	��.
��.	 Order	Attachment	B	¶	��.
��.	 Order	Attachment	B	¶	��.
��.	 Id.
��.	 See	Press	Release,	Bristol-Myers	Squibb,	Bristol-

Myers	 Squibb	 Board	 of	 Directors	 Announces	
Departure	 of	 Peter	 R.	 Dolan	 as	 CEO	 and	
Appointment	of	James	M.	Cornelius	as	 Interim	
CEO	 (Sept.	 1�,	 �00�),	 available at	 http://www.
bms.com/news/press/data/pf_press_release_
����.html.

��.	 See supra	note	�0.


