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Despite its purpose to “eliminat[e]…the 
infiltration of organized crime and 
racketeering into legitimate organizations 
operating in interstate commerce,” the 

broad language and civil remedy provisions of the 
Racketeer Influenced and Corrupt Organizations 
Act of 1970 (RICO)1 have long been applied 
outside the context of organized crime. Thus, 
legitimate businesses accused of fraudulent activity 
have to deal with the possibility of both criminal 
prosecution and the added burden of a private civil 
RICO treble damage action, frequently based on 
underlying allegations of mail fraud and wire fraud. 
A case argued two weeks ago in the U.S. Supreme 
Court, Bridge v. Phoenix Bond & Indemnity Co.,2 
presents the Court with an issue that could restrict 
the application of RICO’s civil provisions when 
companies are accused of crime.

History
At its simplest, RICO provides criminal penalties 

for a person (a defined term) who engages in a 
pattern (another defined term) of racketeering 
activity (another defined term) to affect an interstate 
enterprise (another defined term) in one of four ways: 
(a) by investing income derived from the pattern 
of racketeering activity in the enterprise; (b) by 
acquiring or maintaining an interest in the enterprise 
through the pattern of racketeering activity; (c) by 
conducting the affairs of the enterprise through the 
pattern of racketeering activity; or (d) by conspiring 
to do any of the above.3 RICO also provides a private 
cause of action, with treble damages and attorneys 
fees, to “[a]ny person injured in his business or 
property by reason of” a RICO violation.4 

Because its broad language virtually encouraged 
the filing of civil RICO cases based on so-called 
“garden variety” disputes, many courts initially read 
into the statutory language restrictions designed to 
tailor civil RICO to its perceived statutory purpose. 
Those judicial restrictions were consistently rejected 
by the Supreme Court, which noted that the 
appropriate remedy for any overbreadth of RICO 
was for Congress to amend the statute.5 To date, 
the only major such amendment has been the 1995 
amendment of 18 U.S.C. §1964(c) to eliminate 
securities fraud as an act of racketeering.

Mail and Wire Fraud
It is hardly surprising that civil RICO cases 

based on business crimes are frequently based on 
allegations of mail fraud and wire fraud, because 
those are undoubtedly the broadest of the statutes 
included as RICO racketeering acts. Because the 
crimes of mail fraud and wire fraud punish “schemes” 
to defraud involving the mails and wires, mail and 
wire fraud criminal prosecutions do not require proof 
that the fraud was consummated or, accordingly, 
proof of reliance or injury resulting from the 
defendant’s conduct. And, the mail and wire fraud 
statutes do not create a private cause of action.6 The 
question whether an alleged victim of mail or wire 
fraud must prove reliance on a misrepresentation—a 
long-established element of common law fraud—to 
pursue a civil claim was, therefore, not an issue until 
RICO was enacted.

In the civil RICO context, courts were divided 
on the question whether reliance was a required 
element of a case based on underlying acts of mail 
or wire fraud. Some courts concluded yes;7 some 
courts concluded no;8 and some courts analyzed 
reliance as a necessary element of proving that the 
plaintiff ’s injuries were proximately caused by the 
defendant’s conduct.9  In Bridge v. Phoenix Bond & 
Indemnity Co.10 the U.S. Supreme Court granted 
certiorari to address the question:

whether reliance is a required element of a 
RICO claim predicated on mail fraud and, 
if it is, whether that reliance must be by  
the plaintiff.

‘Phoenix Bond’
Phoenix Bond arose in the context of a motion 

to dismiss. The plaintiffs were disappointed bidders 
at the annual Cook County, Illinois tax lien sale. 
The sale process was summarized by the Seventh 
Circuit as follows:

Failure to pay property taxes creates a lien 
for the amount of the unpaid tax (including 
interest), plus a penalty. Cook County, Illinois, 
sells tax liens at auction. The bids are stated 
as percentage penalties that the owner must 
pay (on top of the taxes and interest) to the 
winning bidder to clear the lien. The bidder 
willing to accept the lowest penalty wins the 
auction; the winner pays the back taxes to the 
County and receives the tax lien plus the right 
to collect the penalty. If the owner does not 
pay up, the lien holder can obtain a tax deed 
and thus become the parcel’s owner.
State law sets the maximum penalty at 18 
[percent], see 35 ILCS 200/21-215, and the 
County’s regulations set the minimum penalty 
at zero. Most parcels attract multiple bids at 0 
[percent], penalty. The bidders expect to make 
their profits not by collecting surcharges from 
owners but from reselling (for more than the 
amount paid to the County in back taxes) the 
parcels of owners who do not pay. Vigorous 
competition among bidders has driven the 
winning penalty down to the floor, and from 
the County’s perspective this is all to the good: 
it recovers the taxes, and owners need not 
pay extra. But multiple, identical bids pose a 
problem: who wins the auction? The County 
might allow negative bids (so the owner could 
redeem by paying less than the face amount 
of the tax), and then the market would clear, 
but the regulations forbid such bids —perhaps 
because a negative penalty would lead rational 
owners not to pay their taxes until after the 
liens had been sold.
The County’s solution to the problem of 
multiple bids at 0 [percent], is allocation by 
lot. If X bids 0 [percent], on ten parcels, and 
each parcel attracts five bids at that penalty 
rate, then the County awards X two of the 
ten parcels. Winners share according to the 
ratio of their bids to other identical bids. This 
creates an incentive to submit multiple bids 
per parcel, either directly or through agents. 
If Y submits two bids per parcel, then its take 
from the auction will be double that of X. To 
prevent this, the County promulgated what it 
calls the “Single, Simultaneous Bidder Rule”: 
each “tax buying entity” must submit bids in its 
own name, and no “related entity” may bid…. 
Before each auction, every potential bidder must 
furnish the County with an affidavit that no 
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agent or other related entity will participate 
in that auction.11

Phoenix Bond and BCS Services Inc. brought a 
civil RICO action in the Northern District of Illinois 
alleging that the defendants violated the Single, 
Simultaneous Bidder Rule and defrauded the Cook 
County Treasurer by arranging for affiliated entities 
to bid while submitting false affidavits to the County 
affirming that no related entities were bidding at 
the auction. Plaintiffs conceded that they did not 
rely on the false affidavits,12 but alleged that they 
were injured by defendants’ scheme because the 
increased number of 0 percent penalty bids reduced 
the number of tax liens they received while secretly, 
through the affiliated bidders, increasing the number 
of tax liens received by the defendants.

The district court dismissed the complaint on 
standing grounds. Characterizing the question as a 
close one, the court concluded that the plaintiffs were 
only indirectly injured and were not “in the class 
of individuals protected by the mail fraud statute,” 
because they were neither the recipients of the alleged 
misrepresentation nor the recipients of the mailings.13 

The Seventh Circuit reversed. It quickly disposed 
of the standing issue, holding that plaintiffs had 
alleged injury in fact—the loss of a chance at 
winning additional tax liens—that could be 
redressed by damages. The court noted, however, 
that while sufficient for standing purposes, injury in 
fact was not sufficient to support the pleading of a 
RICO claim.14 Rather, under Holmes v. Sec. Investor 
Prot. Corp.15 and Anza v. Ideal Steel Supply Corp.,16 
the plaintiffs had to establish that their injury was 
proximately caused by the defendants’ scheme. 
Proximate causation, in turn, was determined by 
answering a series of questions:

Is someone else a distinctly better enforcer? 
Does the presence of intermediate parties make 
it too hard to calculate damages, or create a risk 
that recovery by this plaintiff will come at the 
expense of someone with a better claim? If so, 
then suit by the remotely injured person should 
not be allowed.17 
Analyzing these questions, the Seventh Circuit 

concluded that the only parties injured by the 
defendants’ scheme were the losing bidders. Cook 
County did not lose anything, because the back taxes 
were paid. That fact also reduced Cook County’s 
incentive to enforce its rules. The property owners 
were not injured, because the penalties would be 0 
percent no matter who acquired the tax lien. And, 
therefore, there were no intermediate harmed parties 
who would make damages difficult to calculate or 
create the possibility of a double recovery.

Defendants’ arguments that plaintiffs had not 
relied on the defendants’ misrepresentations were 
quickly rejected. Citing decisions in three other 
circuits, the court concluded that “[a] scheme that 
injures D by making false statements through the 
mail to E is mail fraud, and actionable by D through 
RICO if the injury is not derivative of someone 
else’s.”18 

In the Supreme Court
It is not surprising that the Supreme Court 

decided to hear the Phoenix Bond case. The Seventh 
Circuit tallied three other circuits that agreed with 

its conclusion “that the direct victim may recover 
through RICO whether or not it is the direct 
recipient of the false statements,” and two circuits 
holding to the contrary.19 The petition for a writ 
of certiorari tallied five circuits requiring reliance 
by the plaintiff and three circuits, including the 
Seventh, not requiring such reliance. The brief 
in opposition counted a unanimous four circuits 
permitting recovery where the plaintiff was the 
immediate target of the fraud but a third party 
relied on the fraudulent statements. In fact, the 
Supreme Court previously had granted certiorari 
on an almost identical issue, but the case was 
dismissed after briefing because it was settled.20 

The briefs on the merits in the Supreme Court 
staked out simple and clear positions. The petitioners 
(defendants below) argued that the plaintiff in a civil 
RICO case based on fraud, like any other plaintiff, 
must show that it was defrauded. Under common law 
principles, that required proof of reliance. Absent 
such proof, the causal connection between the 
fraud and plaintiff ’s harm was too attenuated, and 
proximate cause could not be established. A parade 
of horribles, including over-federalization of fraud 
cases and suits designed to stifle competition, would 
follow affirmance.

The respondents (plaintiffs below) argued that 
the petitioners had engaged in a pattern of conduct 
indictable under the mail fraud statute; that the 
plaintiffs were directly injured; that they could, 
therefore, establish proximate cause under Holmes 
and Anza; and that they, therefore, were persons 
injured “by reason of” the petitioners’ conduct—a 
RICO violation on its face. They further argued 
that the common law allowed recovery where a 
defendant harmed a party by fraudulently inducing 
a third party to take action. Not surprisingly, they 
discounted the petitioners’ parade of horribles.

Both the Washington Legal Foundation and the 
U.S. Chamber of Commerce filed amicus briefs 
supporting the petitioners and urging adoption of a 
reliance by the plaintiff requirement. The U.S. Solicitor 
General filed an amicus brief (and argued) in support 
of the respondents, urging that (1) a per se bar to 
third-party reliance conflicted with the principle that a 
directly injured party could invoke RICO’s protection; 
and (2) that the requirements already contained in 
RICO—proximate causation, pattern and enterprise—
as well as Rule 9(b) Fed. R. Civ. P. would prevent 
the petitioners’ parade of horribles from occurring.

Conclusion
As evidenced by the participation of the amici, 

the stakes in Phoenix Bond are perceived to be 
high. Business organizations see an opening of the 
floodgates if the Seventh Circuit is affirmed, while 
the Solicitor General sees a restriction of RICO if 
the Seventh Circuit is reversed. But whether the 
stakes are actually high is not at all clear. Neither the 
petitioner, the respondent, nor the amici presented 
the Court with any data on the number of civil 
RICO cases involving directly harmed, indeed 
targeted, victims and third party reliance. The 
only statistic provided to the Court—that in 2007, 
RICO cases were only 0.25 percent of the federal 
civil docket21—seems to suggest that the Court’s 
decision, while important to businesses accused of 

crime and their victims, will not be of much moment 
to the courts.

Questioning by the Court at oral argument was 
relatively uneventful. Justices Stephen G. Breyer, 
John Paul Stevens, and Clarence Thomas were silent, 
although Justice Thomas has already expressed the 
view, in Anza, that reliance by the RICO plaintiff 
is not required. The issue should be resolved by the 
end of next month.
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