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This edition includes Recent Developments and Recent Decisions. 
 

Recent Developments 
 

Executive Compensation:  The Office of Management and Budget (OMB) 

established  $597,912 as the maximum annual compensation for an executive that will 

be allowable under Government contracts for contractors’ Fiscal Year 2007 and 

subsequent contractor fiscal years, until revised.  72 Federal Register (Fed. Reg.) 

14300 (Mar. 27, 2007).  This figure represents the median amount of compensation 

accrued over a recent 12 month period for the top five highest paid executives of 

publicly traded companies with annual sales exceeding $50 million.  The maximum 

annual compensation for an executive that is allowable under Government contracts 

for contractors’ Fiscal Year 2006 is $546,689.  71 Fed. Reg. 26114 (May 3, 2006). 

 

Use of Binding Arbitration for Contract Disputes:  The U.S. Navy adopted a 

policy authorizing contracting officers to use binding arbitration procedures for 

disputes arising under procurement contracts.  72 Fed. Reg. 13094 (Mar. 20, 2007).  

The Administrative Dispute Resolution Act and the Federal Acquisition Regulation 

(FAR) permit the use of binding arbitration, but only after the head of an agency 

issues appropriate guidance.  The Navy is the first agency subject to the FAR to have 

issued guidance authorizing the use of binding arbitration.  Binding arbitration is a 

voluntary dispute resolution process in which the parties select a neutral decision-

maker to hear the dispute and resolve it by rendering a final and binding award, with 

only limited rights of appeal.  Arbitration differs from litigation by providing for 

simplified procedural rules, flexibility in timing and choice of decision-makers, and 

awards with no precedential value in other disputes.  The new policy is contained in 

Navy Instruction 5800.15, which may be found at http://adr.navy.mil/. 

 

Wage Determinations OnLine:  A final rule was issued amending the FAR to direct 

federal contracting agencies to obtain Service Contract Act and Davis-Bacon Act wage 

determinations from the Department of Labor’s Wage Determinations OnLine internet 

website.  72 Fed. Reg. 13585 (Mar. 22, 2007).  The rule went into effect on March 22, 

2007.  The website, which is available to the general public, is located at 

http://www.wdol.gov. 

 

Subcontract Reporting Database:  A proposed rule was issued to amend the FAR 

to require that contractors report certain subcontract awards to a public database.  72 

Fed. Reg. 13234 (Mar. 21, 2007).  The proposed rule, which applies only to contracts
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that are valued at $500 million or more and are performed in the United States, requires the contractors to 

report all first tier subcontract awards exceeding $1 million to the database at http://www.federalspending.gov/.  

The proposed rule does not apply to classified contracts, nor does it apply to commercial item contracts 

awarded under FAR Part 12.  Issued pursuant to the Federal Funding Accountability and Transparency Act of 

2006, which requires a searchable website providing public access to information regarding federal 

expenditures, the proposed rule contemplates a pilot program that will begin no later than July 1, 2007 and will 

end no later than January 1, 2009.  Before completion of the pilot program, another rulemaking process will be 

initiated to establish the requirements for the final subcontract reporting database.   

 

Offeror Representations and Certifications:  A proposed rule was issued to amend the FAR to require 

offerors for federal contracts to provide additional certifications regarding nonpayment of taxes.  72 Fed. Reg. 

15093 (Mar. 30, 2007).  Offerors are currently required to certify whether, within a three-year period preceding 

an offer, they have been convicted of or had a civil judgment rendered against them for tax evasion or are 

presently indicted for, or otherwise criminally or civilly charged with, the commission of tax evasion.  The 

proposed rule would expand this requirement to require that offerors also certify whether they have, within the 

same period, been convicted of or had a civil judgment rendered against them for violating any tax law or failing 

to pay any tax, or been notified of any delinquent taxes for which the liability remains unsatisfied.  Offerors also 

would be required to certify whether they have received a notice of a tax lien filed against them for which the 

liability remains unsatisfied or the lien has not been released.  The additional certifications are deemed 

necessary to identify offerors with delinquent tax obligations so that the Government can make an informed 

determination regarding a prospective contractor’s responsibility in accordance with FAR Subpart 9.1.  

Comments to the proposed rule must be submitted by May 29, 2007. 

 

Cost or Pricing Data:  A proposed rule was issued to revise and clarify the FAR’s cost or pricing data 

provisions.  72 Fed. Reg. 20092 (Apr. 23, 2007).  Among other things, the proposed rule revises the definition 

of “cost or pricing data,” adds a definition for the term “certified cost or pricing data,” and changes the term 

“information other than cost or pricing data” to “data other than certified cost or pricing data.”  Notably, the 

term “data other than certified cost or pricing data” means any data, including cost or pricing data and 

“judgmental information” necessary for the contracting officer to determine a fair and reasonable price or cost 

realism.  The proposed rule also revises the FAR to clarify the need and authority to obtain a detailed cost 

estimate, including cost or pricing data, when there is no other means to determine fair and reasonable pricing 

during price analysis, even though the cost or pricing data will not be certified.  Comments to the proposed rule 

must be submitted by June 22, 2007. 

 

Top Defense Contractors:  The Department of Defense (DOD) recently issued a report identifying the 100 

companies, and their subsidiaries, receiving the largest dollar volume of DOD prime contract awards during 

fiscal year 2006.  The top five DOD contractors were Lockheed Martin Corporation ($26.6B), The Boeing 

Company ($20.3B), Northrop Grumman Corporation ($16.6B), General Dynamics Corporation ($10.5B), and 

Raytheon Company ($10.1B).  The report also identifies the top 50 prime contractors for each of the DOD’s 

reporting components.  Lockheed Martin headed the list for both the Navy and the Air Force, while Halliburton 

Company led the way for the Army, Public Warehousing Company for the Defense Logistics Agency, and 

Humana, Inc. for “Other Defense Agencies.”  The report is available at 

http://siadapp.dmdc.osd.mil/procurement/historical_reports/statistics/p01/fy2006/top100.htm.  
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OMB Circular A-76:  On March 16, 2007, the U.S. Government Accountability Office (GAO) issued a report 

addressing how five “science agencies” – the National Institute for Standards and Technology, the National 

Oceanic and Atmospheric Administration, the Department of Energy, the Environmental Protective Agency, and 

the National Aeronautics and Space Administration (NASA) – have recently implemented the OMB Circular A-76 

process as revised in May 2003.  GAO-07-434R, Implementation of OMB Circular No. A-76 at Science Agencies 

(Mar. 16, 2007).  OMB Circular A-76 establishes federal policy for the competition of commercial activities 

between the public and private sectors.  Although the five agencies generally implemented the revised A-76 

process, the GAO found that the agencies had competed few of the hundreds of commercial activities 

determined suitable for public-private competition.  Where such activities were competed by these agencies, 

the GAO found that the private sector won few of the competitions.  Specifically, from fiscal years 2003 through 

2005, private sector offerors won only three of 19 competitions conducted under Circular A-76.  Moreover, one 

of the three competitions won by the private sector offeror involved merely a single position.  On the other 

hand, the GAO noted that, pursuant to an OMB-approved deviation, nearly all of NASA’s public-private 

competitions have been competed outside the normal A-76 process, and the private sector won over 89 percent 

of these competitions. 

 

Recent Decisions 
 

Small Business Set Asides:  The GAO sustained a bid protest challenging a U.S. Air Force solicitation for 

portable chemical toilet services because the agency failed to make reasonable efforts to determine whether the 

acquisition was suitable to be set aside for service-disabled veteran-owned small business concerns 

(SDVOSBCs).  MCS Portable Restroom Service, Comp. Gen. Dec. B-299291, Mar. 28, 2007.  FAR 19.1405 

provides that, to set aside a procurement for SDVOSBCs, an agency must have a reasonable expectation that 

offers will be received from two or more SDVOSBCs and that award will be made at a fair market price.  

Although its market research indicated that there were several SDVOSBCs that could perform the work, and 

although two SVOSBCs (the protester and a Florida company) expressed interest in the work in response to Air 

Force e-mails, the Air Force decided to issue the solicitation as a small business set aside, and not as a 

narrower, SDVOSBC set aside, because only one SDVOSBC (the protester) responded to a subsequent “sources 

sought” notice that the agency posted on FedBizOpps.  The GAO concluded that the Air Force should have 

followed up with the Florida SDVOSBC to clarify the company’s interest in the procurement in order to 

determine whether there was sufficient SDVOSBC interest to allow for an SDVOSBC set aside.  The GAO further 

stated that a procuring agency has the discretion to make a sole-source award to an SDVOSBC if the agency 

does not have a reasonable expectation that two or more SDVOSBCs would submit offers for the work.  

Separately, the GAO also recently sustained a bid protest regarding two Department of Homeland Security 

(DHS) procurements for guard services that were set aside for small business concerns because the DHS 

improperly awarded the contracts before referring pre-award size protests to the Small Business 

Administration, which determined that the awardee was not a small business and, therefore, was ineligible for 

the awards.  Alliance Detective & Security Service, Inc., Comp. Gen. Dec. B-299342, Apr. 13, 2007. 
 

Bid Responsiveness:  The GAO sustained a bid protest because the U.S. Government Printing Office (GPO) 

improperly rejected a bid as nonresponsive for failure to include a Data Use Agreement.  SourceLink Ohio, LLC, 

Comp. Gen. Dec. B-299258, Mar. 12, 2007.  To be responsive, a bid generally must be an unequivocal offer to 

perform without exception all the material terms and conditions of the solicitation.  Although the protester failed 

to include a Data Use Agreement with its bid, this did not reduce, limit, or modify any material solicitation 
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requirement.  The GAO likened the Data Use Agreement to an application for a license, permit, or other approval 

that is required prior to performance and can be provided any time prior to award.  It is well established that 

such licensing-type requirements are matters of responsibility (covered by FAR Subpart 9.1), not matters of 

responsiveness.  The GAO therefore recommended that the GPO provide the protester an opportunity to submit 

a completed Data Use Agreement. 
 

Proposal Margin Limitations:  The GAO concluded that the U.S. Army properly rejected a proposal because 

every page exceeded the solicitation’s stated margin limitations.  Mathews Associates, Inc., Comp. Gen. Dec. B-

299305, Mar. 5, 2007.  While the solicitation instructions limited proposals to 25 pages, specified the font sizes 

to be used, and specified one inch margins, the protester’s proposal included margins of only .87 inches and 

0.5 inches on the top and bottom, respectively, of each page.  The GAO rejected the protester’s argument that, 

because it submitted the proposal electronically, the Army should have reformatted the proposal to include one 

inch margins and then refused to consider any pages exceeding the 25 page limit.  Although the GAO agreed 

that it would have been relatively simple for the Army to have reformatted the proposal, the GAO stated that the 

Army was not required to do so where, as here, the solicitation’s instructions regarding proposal formatting 

were very clear. 
 

Limitations on Subcontracting:  The GAO sustained a bid protest regarding the award of a U.S. Air Force 

contract for advisory and assistance services to support aerospace research, development, test, and evaluation 

activities because the awardee’s proposal clearly did not meet a limitation on subcontracting contained in the 

solicitation.  TYBRIN Corp., Comp. Gen. Dec. B-298364.6 et al., Mar. 13, 2007.  Because the procurement was 

set aside for small businesses, the solicitation included FAR clause 52.219-6, “Limitation on Subcontracting,” 

which states that at least 50 percent of the cost of contract performance incurred for personnel must be 

expended for employees of the offering concern.  The awardee’s proposal, however, on its face provided that 

only 43 percent of the cost of contract performance incurred for personnel would be expended for employees 

of the awardee.  Although an agency generally may reject a proposal that fails to comply with a material 

solicitation term, the GAO noted that the Air Force did not raise this issue with the awardee during discussions 

and, accordingly, the awardee was deprived of meaningful discussions.  The GAO therefore recommended that 

the Air Force reopen discussions with the offerors, including the awardee, and request and evaluate revised 

proposals. 
 

Cost Evaluations:  The GAO sustained a bid protest challenging the award of a U.S. Air Force contract for 

combat search and rescue aircraft because the Air Force’s cost evaluation improperly normalized the offerors’ 

operations and support costs.  Sikorsky Aircraft Company; Lockheed Martin Systems Integration – Oswego, 

Comp. Gen. Dec. B-299145 et al., Feb. 26, 2007.  The solicitation provided that costs/prices would be 

calculated on the basis of most probable life cycle cost, including both contract costs and operations and 

support costs.  Accordingly, the solicitation requested that the offerors submit detailed information quantifying 

the required maintenance for proposed aircraft.  The Air Force, however, normalized offerors’ maintenance 

costs when calculating their estimated operations and support costs, even though the offerors proposed very 

different aircraft.  As a result, the Air Force improperly ignored the potentially lower costs of the protesters’ 

smaller, newer design aircraft.  
 

Failure to Apply Stated Evaluation Criteria:  The GAO sustained a bid protest regarding a U.S. Army 

procurement for interpretation and translation services in Iraq because, among other things, the Army failed to 
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evaluate offerors’ experience in accordance with the solicitation’s stated evaluation criteria.  L-3 

Communications Titan Corp., Comp. Gen. Dec. B-299317 et al., Mar. 29, 2007.  The solicitation informed 

offerors that, under the experience subfactor, their proposals would be evaluated as more advantageous the 

greater the extent to which their recent experience reflected scope of work requirements regarding interpreters 

and translators speaking certain languages, recruiting, hiring, and retaining sufficient quantities of personnel, 

and managing personnel in a similar environment.  The Army acknowledged that the protester’s recent 

experience was superior to the awardee’s recent experience, and therefore was more advantageous to the 

Army, because the scope of work under the protester’s incumbent contract was nearly identical to the scope of 

work under the solicited contract, and because the awardee’s recent experience involved less similar contracts.  

The Army nonetheless evaluated the two offerors’ proposals as equal under the experience subfactor because, 

rather than applying the criteria established in the solicitation, the agency applied a “threshold of sufficiency.”  

In other words, the Army improperly replaced the comparative assessment contemplated by the solicitation 

with what essentially was a pass/fail assessment. 

 

Default Terminations:  The U.S. Court of Federal Claims (COFC) held that the Department of Veterans Affairs 

(VA) improperly terminated a building lease for default and, in addition, breached its contractual duty of good 

faith and fair dealing.  Moreland Corp. and Las Vegas VA1 LLC v. United States, No. 03-2154C (Fed. Cl. Apr. 18, 

2007).  The VA contracted with the plaintiff in 1995 to construct a two-story building for a VA medical clinic in 

Las Vegas and, in 1997, the VA took occupancy of the building and began its monthly payments under a 15-

year lease.  In 2002, the VA terminated the building lease because the contractor allegedly failed to repair 

structural deficiencies in a timely manner and because the VA’s engineering consultant found the building 

unsafe for continued occupancy.  The VA, however, continued to occupy the building for nine additional 

months.  The COFC concluded that the VA’s termination was improper because, although the building was not 

perfectly constructed and had certain exterior cracks, the defects were largely cosmetic and easily could have 

been repaired if the VA had permitted the contractor to do so.  The COFC also found that the building was not 

unsafe for occupancy, as evidenced by the fact that the VA used and occupied the building without interruption 

for more than five years and remained in the building for nine months after termination.  The COFC further held 

that the VA breached its duty of good faith and fair dealing because the VA initially used the alleged building 

deficiencies as a pretext for having the contractor bear the expense of conducting a structural loading study 

and, in addition, because the VA denied the contractor’s valid construction-related claims simply as a means of 

gaining leverage over the company.  As a result, the COFC found that the contractor was entitled to damages for 

the net unpaid rent in the amount of $18 million, plus interest. 

 

Bad Faith:  The COFC also recently held that the Army Corps of Engineers breached its duty of good faith and 

fair dealing under a long term lease for a military housing project in Alaska.  North Star Alaska Housing Corp. v. 

United States, No. 98-168C et al. (Fed. Cl. Apr. 2, 2007).  In a lengthy opinion detailing stunningly inappropriate 

Government actions and statements occurring over a period of several years, the COFC stated that the Army’s 

bad faith was “pervasive” and that the record provided “a virtual rancid cornucopia” of communications 

evidencing a specific intent by key Army officials to injure the contractor by driving up its costs, unduly 

complicating its performance, and reducing its compensation.  The COFC further found that, under pressure 

from certain officials who were “seemingly obsessed” with an intent to harm the contractor, the contracting 

officer abdicated his responsibility to make independent decisions as required by the FAR, thus undermining 

and abusing the dispute resolution process.  The COFC also disturbingly noted that the Army pursued a 

baseless fraud audit and criminal investigation against the contractor in order to harass and “grind down” the 

company for its failure to comply with the Army’s interpretations of the lease. 
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