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This edition includes Recent Developments, Recent Decisions, and a Feature 
Article titled “GSA Multiple Award Schedule Contracts:  Pressure Mounts for 
GSA to Increase Pre-Award Audits and Reinstate Post-Award Audits.” 
 

Recent Developments 
 

Prompt Payment Interest Rate:  The Department of the Treasury announced that, 

for the six month period of July 1, 2005 to December 31, 2005, the interest rate 

applicable to the Prompt Payment Act and claims under the Contract Disputes Act is 

4.5 percent per year.  70 Federal Register (Fed. Reg.) 38253 (July 1, 2005).  The 

interest rate for the six-month period ending on June 30, 2005 was 4.25 percent per 

year. 

 

Prime Contractor Confirmation of Subcontractor HUBZone Status:  An interim 

rule amending the Federal Acquisition Regulation (FAR) has been issued to require 

prime contractors to confirm that a subcontractor representing itself as a Historically 

Underutilized Business Zone (HUBZone) small business concern is in fact certified by 

the Small Business Administration (SBA) as such a concern.  70 Fed. Reg. 43581 

(July 27, 2005).  This FAR amendment is the result of a November 2002 Department 

of Defense (DOD) Inspector General report that found prime contractors were 

overstating their HUBZone accomplishments because subcontractor representations 

were not being verified.  The interim rule revises FAR 19.703 and FAR clause 52.219-

9, “Small Business Subcontracting Plan,” to require prime contractors to confirm 

such subcontractor representations either by accessing the Central Contractor 

Registration database or by contacting the SBA.  The interim rule went into effect on 

July 27, 2005.  Comments to the interim rule must be submitted by September 26, 

2005. 

 

Small Business Concerns Owned by Native Hawaiian Organizations:  The DOD 

has issued an interim rule to implement recent statutory provisions permitting the 

award of sole source contracts to small business concerns owned by Native Hawaiian 

Organizations.  70 Fed. Reg. 43072 (July 26, 2005).  The rule applies to 

manufacturing contracts exceeding $5 million and non-manufacturing contracts 

exceeding $3 million that are awarded under the SBA’s 8(a) Program.  This change 

provides small business concerns owned by Native Hawaiian Organizations with the 
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same status as Indian tribes and Alaska Native Corporations with regard to contract awards made under the 

8(a) Program.  Comments to the interim rule, which went into effect on July 26, 2005, must be submitted by 

September 26, 2005. 

 

Suspension and Debarment:  The Department of Energy (DOE) issued a proposed rule to amend the DOE 

Acquisition Regulation to permit debarring officials to debar a contractor if it is established by a preponderance 

of the evidence that the contractor falsely certified itself as a small business concern, small disadvantaged 

business concern, women-owned small business concern, veteran-owned small business concern, service-

disabled veteran-owned small business concern, or HUBZone concern.  70 Fed. Reg. 43832 (July 29, 2005).  

Comments to the proposed rule must be submitted by August 29, 2005. 

 

Export-Controlled Information and Technology:  The DOD issued a proposed rule to amend the Defense 

FAR Supplement (DFARS) to address requirements for preventing unauthorized disclosure of export-controlled 

information and technology under DOD contracts.  70 Fed. Reg. 39976 (July 12, 2005).  The proposed rule 

includes a new DFARS clause prescribed for use in solicitations and contracts for research and development or 

for services or supplies that may involve the use or generation of export-controlled information or technology.  

The clause would require contractors to comply with all applicable laws and regulations regarding export-

controlled information or technology, maintain an effective export compliance program, conduct initial and 

periodic training on export compliance controls, and perform periodic assessments.  The DOD considers the 

requirements in the proposed rule to merely clarify existing responsibilities.  Comments to the proposed rule 

must be submitted by September 12, 2005. 

 

Employee Stock Ownership Plans:  The Cost Accounting Standards Board proposed amendments to Cost 

Accounting Standards (CAS) 412, “Cost Accounting Standard for Composition and Measurement of Pension 

Costs,” and CAS 415, “Accounting for the Cost of Deferred Compensation,” to address issues concerning the 

recognition of the costs of Employee Stock Ownership Plans (ESOPs) under Government cost-based contracts 

and subcontracts.  70 Fed. Reg. 42293 (July 22, 2005).  The proposed amendments provide criteria for 

measuring the costs of ESOPs and their assignment to cost accounting periods.  Comments must be submitted 

by September 20, 2005. 

 

Recent Decisions 
 

Concessions Contracts:  Where the Department of Interior (DOI) incorrectly claimed that the U.S. 

Government Accountability Office (GAO) lacks jurisdiction to consider a bid protest challenging the award of a 

National Park Service concessions contract, the GAO stated that the DOI’s refusal to provide an Agency Report 

in response to the protest was a violation of federal law which would be reported to Congress.  Great South Bay 

Marina, Inc., Comp. Gen. Dec. B-296335, July 13, 2005.  The GAO concluded that it had jurisdiction over the 

protest because, although it lacks jurisdiction over protests challenging the award of “pure” concessions 

contracts, the award at issue also required the delivery to the Government of goods or services of more than a 

de minimis value.  Numerous GAO decisions have established that it has jurisdiction over protests involving 

such “hybrid” procurements.  However, the GAO denied the protest because the protester – which did not have 
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the benefit of reviewing the record in the procurement, which the DOI was required but refused to provide – 

failed to provide adequately specific or detailed arguments in support of its challenge to the DOI’s best value 

determination. 

 

Price Evaluations:  In a recently published decision that was issued under a Protective Order in August 2004, 

the GAO sustained a bid protest regarding the award of a General Services Administration (GSA) contract for 

the sale of federal surplus property because the agency performed an unreasonable price evaluation.  Liquidity 

Services, Inc., Comp. Gen. Dec. B-294053, Aug. 18, 2004.  Although the protester’s proposed prices for 

transportation and warehousing were significantly lower than the awardee’s, the GSA’s method of price 

evaluation unreasonably eliminated most of the protester’s price advantage.  Regarding warehousing prices, the 

GSA effectively eliminated the protester’s price advantage because the awardee’s price included additional 

services not offered by the protester and the agency wanted to ensure an “apples to apples” comparison.  The 

GAO concluded that this adjustment was unreasonable because, notwithstanding the additional warehouse 

services offered by the awardee, the fact remained that the price for the awardee’s warehouse space would be 

higher than the price for the protester’s warehouse space, and the price evaluation did not reflect this cost 

difference to the Government.  The GAO also noted that the GSA’s price evaluation did not take into account any 

differences in offerors’ proposed approaches under any of the other service areas.  Regarding transportation 

services, the GAO concluded that the GSA unreasonably failed to include the proposed prices for long-distance 

hauls in its evaluation where (1) the agency did not claim that only short-distance hauls would be required, (2) 

the solicitation did not specify that long hauls would not be required or considered in the evaluation, and (3) 

both offerors proposed prices for both short and long-distance hauls. 

 

Federal Supply Schedule Orders:  Where the Corporation for National and Community Service, a federal 

agency, did not issue a solicitation and merely requested quotations from vendors for copiers under the Federal 

Supply Schedule, the GAO concluded that there was no requirement that the vendors be given notice of the 

agency’s needs or the selection criteria to be employed in choosing a vendor for award of a purchase order.  

Metro Business Systems, LLC, Comp. Gen. Dec. B-296371.2, July 13, 2005.  The GAO therefore rejected a 

disappointed vendor’s contentions that the agency did not provide  

adequate information concerning its requirements, evaluation, and basis for award.   

 

Anti-Kickback Act Violations:  In the first case adjudicated by the U.S. Court of Federal Claims (COFC) under 

the Anti-Kickback Act of 1986, 41 U.S.C. 51-58, the COFC concluded that a GSA construction contractor 

violated the Act by entering into a fee commission splitting arrangement with two brokerage firms that provided 

performance and payment bonds for the contractor.  Morse Diesel Int’l, Inc. v. United States, No. 99-279C (Fed. 

Cl. July 15, 2005).  The Government raised the Anti-Kickback Act allegation as a counterclaim when the 

contractor filed a claim under the Contract Disputes Act alleging that the GSA breached one of its contracts.  

The Anti-Kickback Act violation resulted from an arrangement under which the contractor was paid 50% of the 

fee commissions earned by the brokerage firms on the contractor’s contracts, including at least four GSA 

contracts, in exchange for an exclusive arrangement for the contractor’s bond business.  Among other things, 

the Act prohibits Government contractors from accepting any money, fee, commission, or compensation of any 

kind for the purpose of rewarding favorable treatment in connection with a Government contract.  The COFC 
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found “wholly unpersuasive” the contractor’s argument that the fee commission splitting arrangement was 

analogous to benign promotional allowances, rebates, or discounts.  The COFC also concluded that, due to the 

arrangement, a higher price for bond services was included in the GSA contracts.  As a result of the Anti-

Kickback Act violation, the contractor is liable for civil penalties comprised of (1) twice the amount of each 

kickback involved and (2) not more than $10,000 for each occurrence of conduct prohibited by the Act.  The 

COFC stated that it would determine the amount of the civil penalties at a later date. 

 

Government Overpayments:  Where a GSA contract contained a unit price for plastic signs, but the GSA 

erroneously issued purchase orders under the contract at higher unit prices and the contract was never 

modified to reflect the higher prices, the GSA Board of Contract Appeals held that the GSA paid more than it 

was obligated or authorized to pay for the signs and that the contractor therefore was required to refund the 

amount of the overpayments.  Advanced Injection Molding, Inc. v. General Services Administration, GSBCA 

Nos. 16504, 16610 (July 21, 2005).  However, the Board refused to award interest to the GSA on the 

overpayments because it could find no contract provision or regulation that authorized an interest payment to 

the Government in such circumstances.  The Board also noted that, although the Contract Disputes Act requires 

the Government to pay interest “on amounts found due contractors on claims,” it does not similarly require 

contractors to pay interest on amounts found due the Government. 

 

Allowability of Legal Defense Costs:  FAR 31.205-47 provides that up to 80% of a contractor’s costs related 

to its successful defense of certain legal proceedings, including qui tam actions brought under the False Claims 

Act, may be allowable.  The COFC held that this 80% cost ceiling applied even where a Department of Energy 

contract contained an indemnity provision that seemed to require the agency to reimburse the contractor for all 

of its expenses incurred in defending a qui tam action.  Fluor Hanford, Inc. v. United States, No. 02-759C et al. 

(Fed. Cl. July 1, 2005). 

 

Feature Article 
 

GSA Multiple Award Schedule Contracts:  Pressure Mounts for GSA to Increase Pre-Award Audits 

and Reinstate Post-Award Audits 

 

In the early 1990s, the U.S. General Services Administration (GSA) regularly conducted pre- and post-award 

audits under its Multiple Award Schedule (MAS) contracts to avoid excessive pricing and to recover 

overcharges.  According to the U.S. Government Accountability Office (GAO), the GSA negotiated nearly $480 

million in cost savings through 624 pre-award audits conducted during the five year period of Fiscal Year (FY) 

1992 to FY 1996.  The GSA also recovered about $90 million in overcharges through post-award audits 

conducted during the five year period of FY 1990 to FY 1994.  In August 1997, however, the GSA revised its 

procurement regulations to effectively eliminate the use of post-award audits under MAS contracts.  The GSA 

also began conducting significantly fewer pre-award audits.  Meanwhile, the number of MAS contracts and 

sales thereunder have increased dramatically over the past decade.  In FY 2004 alone, the Government 

purchased more than $32 billion of products and services under MAS contracts. 
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A growing chorus of voices from both within and outside the GSA is now putting pressure on the agency to 

increase the number of pre-award audits – and to resume post-award audits – under MAS contracts.  In 

February 2005, the GAO issued a report in which it concluded that the GSA could not be assured that fair and 

reasonable prices have been negotiated for its MAS contracts.  See Contract Management: Opportunities to 

Improve Pricing of GSA Multiple Award Schedule Contracts (GAO-05-229 Feb. 11, 2005).  The GAO noted that 

the GSA’s efforts to ensure most favored customer pricing have been hindered by the significant decline in the 

use of pre- and post-award audits of pre-award pricing information.  Among other things, the GAO 

recommended that the GSA ensure that pre-award audits are conducted when the threshold is met for new 

contracts and contract extensions and that the GSA develop guidance to help contracting officers determine 

when post-award audits are necessary.  In response to these concerns, the GSA in March 2005 issued an 

advance notice of proposed rulemaking with a request for comments regarding whether the agency should 

modify its policy and practices regarding the conduct of post-award audits under MAS contracts as well as 

Governmentwide acquisition contracts.  70 Fed. Reg. 13005 (Mar. 17, 2005).   

 

Given the enormous amount spent by the Government each year under the GSA’s MAS contracts, it is not 

surprising that Congress’ attention has now been drawn to this decline in the number of pricing audits.  On July 

26, 2005, a subcommittee of the U.S. Senate Committee on Homeland Security and Governmental Affairs heard 

testimony from several witnesses regarding the GSA’s procurement practices and whether the agency is getting 

the “best deal” for taxpayers.  During this hearing, the GAO’s Director of Acquisition and Sourcing Management 

reiterated the concerns identified in the GAO’s February 2005 report.  See Contract Management: Opportunities 

to Improve Pricing of Multiple Award Schedules Contracts (GAO-05-911T July 26, 2005).  The GAO stated that, 

until the GSA takes steps to ensure the appropriate use of available pricing and negotiation tools, including pre- 

and post-award audits, the GSA will continue to miss opportunities to save the Government “hundreds of 

millions of dollars” in the procurement of goods and services.   

 

The hearing also included testimony from the GSA’s Chief Acquisition Officer (CAO), who disclosed that the 

agency has established an internal working group with its Office of Inspector General and is working to improve 

the audit process “both in terms of numbers and coordination between the [GSA] and the Inspector General.”  

The CAO noted that there has been a steady increase in the number of pre-award audits over the last three 

years, from approximately 14 in FY 2003 to 40 in FY 2004, with a goal of approximately 70 in FY 2005.  The 

CAO also stated that the GSA was working with its Office of Inspector General to “continue this growth trend in 

FY 2006.”  The CAO did not commit to whether the GSA would reinstate post-award audits under MAS 

contracts; instead, the CAO stated that that the agency was reviewing the comments it received in response to 

its March 2005 advance notice of proposed rulemaking to decide “the best course of action going forward.”   

 

In contrast, the Counsel to the GSA’s Inspector General (IG), during the course of her testimony to the Senate 

subcommittee, “strongly urged” the GSA to reinstate post-award audits under MAS contracts to ensure the 

integrity of pricing disclosures.  The IG Counsel disclosed that, in the three-year period prior to the GSA’s 

elimination of post-award audits in 1997, 84% of such audits contained findings of defective pricing.  The IG 

Counsel further noted that 15% of these audits were referred to the Department of Justice for action under the 

False Claims Act based on concerns of fraudulent nondisclosure or misrepresentation of pricing information.  
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The IG Counsel also stated that “[e]very indication we have, including hotline calls and qui tam actions filed 

under the civil False Claims Act, is that defective pricing is currently alive and well at GSA, although the 

contractual right to audit for it is not.” 

 

These recent developments indicate that MAS contractors can expect the GSA to conduct an increasing number 

of pre-award audits in order to negotiate further pricing reductions.  It also is likely, though not yet certain, that 

the GSA will resume conducting post-award audits on at least a limited basis in order to identify defective 

pricing and recoup alleged overpayments.  Where indications of fraud exist, such post-award audits may also 

lead to referrals to the Department of Justice for action under the False Claims Act.  MAS contractors therefore 

should be prepared for this increased GSA audit activity and, moreover, should ensure that they have in place 

effective internal compliance programs that address and attempt to prevent defective pricing. 
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If you have any questions concerning this Feature Article or any other Government contracting issues, please 

contact any of the partners, counsel, or associates in the Fried Frank Government Contracts Practice Group 

listed below. 

Washington, DC  
James J. McCullough 
202.639.7130 

Deneen J. Melander 
202.639.7046 

Joel R. Feidelman, P.C. 
202.639.7150 

Steven A. Alerding 
202.639.7092 

 
Michael J. Anstett 
202.639.7390 

Wendy P. Fischman 
202.639.7219 

Joseph J. LoBue 
202.639.7493 

Courtney J. Edmonds 
202.639.7018 
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