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FEATURE COMMENT: Capturing The 
Benefits Of Mandatory Disclosures While 
Minimizing The Risk Of Privilege Waiver

At one time or another, every Government contractor 
will confront the issue of whether to make a manda-
tory disclosure under Federal Acquisition Regulation 
52.203-13 to the contracting officer and the relevant 
office of inspector general. Sometimes, this decision will 
be relatively easy to make. For example, an employee 
overstates the number of hours on their timesheet. On 
the one hand, suppose the employee is working on a 
fixed-price contract and no inaccurate invoices were 
sent to the Government. While this situation is likely 
ripe for internal discipline, the mandatory disclosure 
rule is not likely to be triggered. On the other hand, if 
the employee is working on a cost-plus contract, there 
is likely at least one inaccurate invoice. In that sce-
nario, the contractor may need to deal with the manda-
tory disclosure rule. However, and more frequently, the 
decision whether to disclose is not so clear-cut. 

Internal investigations often reveal suggestions 
of misconduct, but do not uncover sufficient intent or 
knowledge to find that a law or regulation was violated. 
Other times, a purported whistleblower’s allegations 
have potentially innocent explanations. And, to further 
illustrate the point, even in cases where contractors 
adopt less charitable versions of the facts, it is often 
unclear whether the facts would give rise to a civil 
False Claims Act case, let alone a criminal case for 
fraud, conflict of interest or bribery, and therefore trig-
ger a mandatory disclosure obligation. In other words, 
contractors frequently find themselves with borderline 
cases and wrestle with whether to make a disclosure. 

Legal advice is often needed to understand these 
obligations. But in recent years, legal privilege sur-
rounding disclosures have been subject to attack. The 
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quirements are privileged: Even though a disclosure 
contains “legal conclusions” and even though the cli-
ent makes assertions in the disclosure based “on the 
advice” of his attorney, the filing of the disclosure 
“does not subject the underlying attorney-client 
communications to disclosure.” Id.; see also In re 
Grand Jury Subpoena, 341 F.3d 331, 336 (4th Cir. 
2003) (“The underlying communications between 
Counsel and [client] regarding [a publicly filed 
document] are privileged, regardless of the fact that 
those communications may have assisted [the cli-
ent] in answering questions in a public document. 
Adopting the Government’s reasoning would lead to 
the untenable result that any attorney-client com-
munications relating to the preparation of publicly 
filed legal documents—such as court pleadings—
would be unprotected”). 

But what if the contractor faces suit outside of 
the 4th Circuit? Contractors often cannot choose 
their judicial circuit, especially given the geographic 
breadth of their operations. The question becomes 
how to obtain the benefits of disclosure while avoid-
ing the risk of needing to litigate privilege issues. 
Case law suggests the following important steps 
contractors should take when conducting inves-
tigations and disclosing findings pursuant to the 
mandatory disclosure rule:

• Do not mark disclosures as “voluntary.” 
An abundance-of-caution disclosure can be 
marked as such, but contractors may wish to 
submit them “out of an abundance of caution 
considering the requirements of FAR 52.203-
13” or similar.

• Focus on factual recitation as much as pos-
sible.

• Do not state that the letter or its contents are 
provided on advice of counsel.

• Do not quote or summarize privileged com-
munications such as discussions during 
witness interviews. There are other ways to 
convey the same information that may not 
have the same risks of waiver.

These common-sense tips should help contrac-
tors avoid waiver issues while achieving the ben-
efits of mandatory disclosure.

F
This Feature Comment was written for The 
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are partners in Jenner & Block’s Washington, 
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Contracts Practice.
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White House Seeks To Limit Contractor 
Use Of Foreign Labor

President Trump August 3 issued executive order 
13940 to direct agencies to scrutinize contractors’ 
use of foreign labor, including “any negative impact 
of contractors’ and subcontractors’ temporary for-
eign labor hiring practices or offshoring practices 
on the economy and efficiency of Federal procure-
ment and on the national security.” See 85 Fed. Reg. 
47879 (Aug. 6, 2020). The president also removed 
two Tennessee Valley Authority (TVA) board mem-
bers, and TVA rescinded plans to offshore certain 
information technology jobs. 

Executive Order—EO 13940 directs agencies 
to assess fiscal year 2018 and 2019 contracts and 
subcontracts for (a) whether temporary foreign la-
bor was used for work in the U.S., the nature of any 
such work, any impact on U.S. workers, and “any 
potential effects on the national security caused 
by such hiring,” and (b) whether any services per-
formed abroad were previously performed in the 
U.S., any impact on U.S. workers, whether any 
affected workers were eligible for the Trade Ad-
justment Assistance program under the Trade Act 
of 1974, and “any potential effects on the national 
security caused by such offshoring.” 

Agencies are also to review their employment 
policies for compliance with the citizenship require-
ments of EO 11935 of Sept. 2, 1976, and § 704 of 
the Consolidated Appropriations Act of 2020, P.L. 
116-93, and to submit, within 120 days, a summary 
of the above reviews to the Office of Management 
and Budget with recommendations and the agency’s 
timeframes for any corrective action.

EO 13940 directs the departments of Labor and 
Homeland Security to “take action, as appropriate 
and consistent with applicable law, to protect United 
States workers from any adverse effects on wages 
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and working conditions caused by the employment 
of H-1B visa holders at job sites,” and ensure that 
employers, “including secondary employers,” adhere 
to restrictions on H-1B visas in the Immigration and 
Nationality Act, 8 USCA § 1182(n)(1). H-1B visas 
allow U.S. employers to employ foreign workers in 
specialty occupational classifications. 

The order establishes executive branch policy 
“to create opportunities for United States workers 
to compete for jobs, including jobs created through 
Federal contracts.” Such jobs “are especially criti-
cal during the economic dislocation caused by the 
2019 novel coronavirus (COVID-19) pandemic,” 
and “trad[ing] American jobs for temporary foreign 
labor … reduces opportunities for United States 
workers in a manner inconsistent with the role 
guest-worker programs are meant to play in the 
Nation’s economy.”

Offshoring—Addressing the potential impact of 
EO 13940 on Federal contracting, James McCullough, 
an attorney with Fried Frank Harris Shriver & Ja-
cobson LLP, told The GovernmenT ConTraCTor that 
the issue of contractor offshoring of services has been 
controversial since at least the mid-2000s, when 
Congress considered enacting various prohibitions 
on such contracting. See McCullough, Melander and 
Enzler, Feature Comment, “U.S. Restrictions On 
Offshore Sourcing Of Services—How Do They Affect 
Government Contractors?,” 47 GC ¶ 277. However, 
except for the restrictions on contracting with inverted 
domestic corporations first implemented in 2009, see 
Federal Acquisition Regulation 9.108-2, there is no 
Government-wide prohibition against offshoring. See 
56 GC ¶ 380; 56 GC ¶ 401.

Recently, scrutiny of federal contractor offshoring 
has been on the rise. McCullough noted, for instance, 
that as part of the National Defense Authorization 
Act for FY 2018, the House and Senate Armed Ser-
vices Committees requested that the Government 
Accountability Office conduct a study on offshoring, 
and GAO’s September 2019 study concluded that, 
while offshoring provides benefits to the Govern-
ment, it also poses risks to the U.S., including the 
transfer of intellectual property and an over-reliance 
on foreign suppliers. See 61 GC ¶ 267. In 2020, Con-
gress has continued to demonstrate an interest in 
adding disincentives to offshoring by federal contrac-
tors. In March, the End Outsourcing Act, H.R. 6121, 
S. 3425, was introduced in both chambers. “Depend-
ing on the results of the agency studies required by 

EO 13940, we thus may see a real bi-partisan effort 
going forward between the president and Congress 
to further restrict the practice of offshoring,” Mc-
Cullough said.

FAR 9.108-1 defines an inverted domestic cor-
poration by cross-reference to 6 USCA § 395(b)–(c), 
which defines it as a foreign entity that acquires 
“substantially all” of the properties held by a U.S. 
corporation and, after the inversion, at least 80 per-
cent of its stock is owned by former shareholders or 
partners of the U.S. corporation by reason of their 
holding stock in the U.S. corporation.

TVA Offshoring—On signing EO 13940, the 
president said he is also “taking firm, disciplinary 
action against the leadership of the [TVA].” He 
removed the chair of the TVA board and another 
board member after TVA in June announced that 20 
percent of its IT jobs would be shifted to companies 
in foreign countries. Trump added that TVA’s chief 
executive officer was “ridiculously overpaid.”

On August 6, TVA rescinded its decision to lay 
off IT workers “as part of the restructuring process 
announced earlier this year.” TVA interim board 
chair John Ryder said, “We had a positive meeting 
with the White House and wholeheartedly agree 
with the Administration’s direction on jobs.” 

TVA is a federally owned corporation that pro-
vides electricity to businesses and power companies 
in seven states in the Tennessee Valley. 
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DOD IG Recaps Acquisition Lessons 
Learned Since 2014

From fiscal year 2014 through April 2020, the De-
partment of Defense inspector general performed 36 
audits related to acquisitions, and “identified com-
mon weaknesses related to developing and meeting 
performance requirements, funding acquisition 
programs, determining procurement quantity, and 
testing and evaluating program capabilities,” the IG 
recently reported. The IG also identified best prac-
tices and lessons learned, which should help DOD 
acquisition officials ensure that the department 
“acquires goods and services that meet its needs in 
a timely manner and at a fair and reasonable price.”

Performance Requirements—Key perfor-
mance parameters are those “considered critical or 


