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Female litigators find their voices
New efforts to give young women their day in court

Janice Mac Avoy, co-head of the real estate liti-
gation practice at Fried, Frank, Harris, Shriver & 
Jacobson, recalls chatting with another senior 
female attorney about a case that she knew 
her firm would not win. Mac Avoy’s colleague 
made an eye-opening suggestion—if the case 
was unwinnable, why not let a female associ-
ate tackle the oral arguments as a learning ex-
perience?

“I thought wow, why didn’t I think of that?” said Mac 
Avoy. “We knew we would lose, so no one would blame 
her. It was a great experience for her, and it saved the 
client money to have the associate, not me, argue the 
case. Not every motion is the most important thing in 
the world.”

More partners are giving female litigators the op-
portunity to shine in the courtroom. The impetus is 
a bombshell 2017 report published by the New York 
State Bar Association. “If Not Now, When?” is packed 
with data on the lack of female voices in both court-
rooms and in alternative dispute resolutions. 

Female attorneys in speaking roles account for just 
about a quarter of counsel who appear in state and 
federal courts in New York. They had 24.9% of lead 
counsel roles and 27.6% of additional counsel roles. 
But in complex commercial cases, the percentage 
of female lead counsel—31.6% in one-party cases—
shrank to 26.4% in two-party cases and just 19.5% in 
cases with five or more litigants. “The more complex 
the case,” reads the report, “the less likely that a wom-
an appeared as lead counsel.” 

So what’s to be done? Female lawyers must conduct 
depositions early on in their careers. They should 

participate in court instead of sitting at the coun-
sel table while the senior partner argues the matter. 
When that happens, female litigators gain experi-
ence, and court proceedings are more efficient, said 
Nancy Kestenbaum, a Covington & Burling partner 
and former federal prosecutor. 

“Instead of senior lawyers turning for answers to the 
female associate who took the deposition, the judge 
gets those answers efficiently, and it is an opportu-
nity for younger lawyers to speak. It’s a win-win,” said 
Kestenbaum.

Senior litigators are coaching young women to over-
come their fear of asking to take on a case or lead a 
deposition. 

“Women need to be more vocal,” said Una Dean, a 
Fried, Frank partner and former federal prosecutor. 
“They struggle with fear of failure: ‘Can I do this?’ The 
critical part is leaning in even when you have doubts 
you can do it, because that’s what your male counter-
parts are doing.”

The NYBA report makes specific recommendations 
that New York judges have taken to heart.

“Judges in the Southern District now ask if there isn’t 
a woman on the litigation team, why not, and if there 
is, why isn’t she speaking? That is really powerful,” said 
Mac Avoy.

“Judges are saying ‘I want to hear other voices,’” add-
ed Mary Beth Forshaw, a Simpson Thacher & Bartlett 
litigation partner. “The judiciary in New York is lead-
ing the charge, making sure women are taking the 
first or second chair. Everyone needs to stop and 
think, is there a woman on our roster?”
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