
A 
procedural twist has the 

potential to prevent federal 

prosecutors from bringing 

obstruction of justice charg-

es in connection with the 

mishandling of classified documents at 

Mar-a-Lago, the Palm Beach residence of 

former President Donald Trump.

The Mar-a-Lago search warrant autho-

rized seizure of evidence related to three 

possible criminal violations, including 

obstruction in violation of Title 18, Unit-

ed States Code, §1519. That law makes 

it a crime to knowingly alter, destroy, 

conceal, or falsify a document with the 

intent to impede, obstruct, or influence 

the investigation of any matter within 

the jurisdiction of a federal department 

or agency.

The Mar-a-Lago investigation was 

initiated by the Department of Justice 

(DOJ) in February 2022 following a 

referral from the National Archives and 

Records Administration. In response, the 

DOJ opened a grand jury investigation 

supervised by the U.S. District Court for 

the District of Columbia. In May 2022, 

DOJ prosecutors issued a grand jury sub-

poena to the former President seeking 

documents at Mar-a-Lago bearing clas-

sified markings.

According to DOJ, prosecutors had 

reason to believe that Trump or others 

violated §1519 by falsely claiming to 

investigators that all of the requested 

items subject to the grand jury subpoena 

had been produced when at least some 

relevant documents had been removed 

from a storage room and concealed in 

another part of the residence.

Assuming prosecutors could develop 

sufficient evidence to indict, they would 

need to consider the proper venue in 

which to file such a charge. In federal 

criminal law, venue refers to the geo-

graphical location where a crime may 

be tried and the district from which a 

jury must be drawn. There are two logi-

cal choices but neither one is a good fit.

First, DOJ could file an obstruction 

charge in the U.S. District Court for the 

District of Columbia, based on the fact 

that the impeded investigation was pend-

ing in Washington where the grand jury 

that issued the subpoena sits. Second, 

DOJ could bring the charge in the U.S. 

District Court for the Southern District 

of Florida, where the acts associated 

with the transfer and concealment of 

documents at Mar-a-Lago purportedly 

took place.

Prosecutors considering that choice 

would probably opt for the Washington 

venue. Prosecutors prefer to bring cases 

in their home district as a matter of pride 

and convenience; Main Justice lawyers 

head the prosecution team. Furthermore, 

DOJ is undoubtedly aware that the for-

mer President got only 5.4% of the vote 

in the District of Columbia in 2020, so 

he would be hard-pressed to find sym-

pathetic jurors in the Nation’s Capital.

By contrast, Trump carried Florida 

in the last election, and received a sub-

stantial percentage of the vote in Miami-

Dade, Broward and Palm Beach Counties, 

which comprise the bulk of the Southern 

District of Florida jury pool.

Prosecutors, however, would face a 

venue hurdle in charging obstruction 

in Washington. The Court of Appeals 
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for the D.C. Circuit has long held that 

proper venue for an obstruction-relat-

ed charge exists only in the district in 

which the acts constituting the offense 

took place, and not in a district where 

only the effects of the crime would be 

felt. See United States v. Swann, 441 F.2d 

1053, 1055 (D.C. Cir. 1971); United States 

v. Trie, 21 F. Supp. 2d 7, 18 (D.D.C. 1998) 

(following Swann and collecting cases); 

United States v. Moore, 582 F. Supp. 1575, 

1577 (D.D.C. 1984) (same).

Under the law in the D.C. Circuit, then, 

the proper venue for an obstruction 

charge related to the alleged removal 

and concealment of the documents at 

Mar-a-Lago would be the Southern Dis-

trict of Florida. If Trump or others are 

indicted for obstruction in D.C. federal 

court, defense counsel will likely move 

pretrial to dismiss or transfer that count 

to the Southern District of Florida, and 

might prevail in that request.

If that happens, prosecutors could pro-

ceed with filing the obstruction case in 

Florida. But the Southern District of Flor-

ida, aside from being a more favorable 

forum for Trump, presents an equally 

intractable venue problem for DOJ.

Under well-established Eleventh Cir-

cuit law (which controls courts in the 

Southern District of Florida), venue for 

an obstruction charge is appropriate in 

the district where the impeded proceed-

ing at issue is pending. See United States 

v. Barham, 666 F.2d 521, 524 (11th Cir. 

1982) (“It is the impact of the acts, not 

their location, that controls.”), quoting 

United States v. Tedesco, 635 F.2d 902, 

906 (1st Cir. 1980) (venue determined 

by which court was affected); United 

States v. Salman, 6:17-cr-18-Orl-40KRS, 

2017 WL 3034041, * 5 (M.D. Fla. July 18, 

2017) (following Barham).

The majority of circuits to have con-

sidered the issue share this view. See 

United States v. Elliott, 876 F.3d 855 (6th 

Cir. 2017); United States v. Frederick, 835 

F.2d 1211 (7th Cir. 1987); United States v. 

Reed, 773 F.2d 477 (2d Cir. 1985). Only 

the Eighth Circuit has joined the D.C. 

Circuit in holding that “the situs of the 

criminal conduct is the determining fac-

tor in questions of proper venue.” United 

States v. Brakke, 934 F.2d 174, 176 (8th 

Cir. 1991).

So, if the obstruction charge were 

brought either in the first instance in 

the Southern District of Florida, or filed 

there after having been transferred by a 

D.C. judge pursuant to Swann, defense 

counsel again would move to dismiss, 

asserting that the impacted proceeding 

is a grand jury sitting in the District of 

Columbia, rendering venue in the Florida 

court improper.

Where does that leave the DOJ and the 

courts in dealing with this potentially 

infinite regression? Fortunately for the 

government, many judges are reluc-

tant to dismiss based on venue pretrial 

provided the indictment simply alleges 

that venue for the charges exists in that 

district. DOJ presumably would start by 

filing its indictment in D.C. At trial, DOJ 

might well argue that false statements 

about documents were transmitted to 

lawyers located at Main Justice, creating 

at least a tenuous basis for venue. The 

court can revisit the issue after all of 

the evidence has been admitted. If the 

judge does not dismiss the count, and 

the jury acquits, the obstruction case 

is over. If the jury convicts, the defense 

would appeal, asserting (among other 

things) that the government failed to 

elicit sufficient evidence of venue in 

D.C. The prosecutors could ask the D.C. 

Circuit to revisit Swann and reject that 

appeal. If they lose, and the Circuit reaf-

firms the validity of Swann, the DOJ could 

petition the Supreme Court to take up 

the case to resolve the split among the 

circuit courts. Most likely the DOJ would 

urge the Supreme Court to adopt either 

the majority view or perhaps a hybrid 

approach in which venue could be found 

either in the location where the affected 

proceeding is pending or in the place 

where the criminal acts were committed.

But for now, prosecutors must contend 

with the venue conundrum created by 

the peculiar pairing of the two districts 

at issue. It’s possible that Trump, notori-

ous for evading prosecution, may have 

gotten lucky again, at least when it comes 

to obstruction.
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