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NOVEMBER 18, 2022

Should mitigation agreements
be disclosed to investors? It
depends.

Fried Frank partner Michael Gershberg says it’s

“possible” that certain CFIUS mitigation agreements

may be considered material for SEC disclosure

purposes, but that the majority of CFIUS mitigation

agreements are “unlikely” to merit disclosure.

A subscriber recently asked us if National Security Agreements
must be disclosed to investors. As we’ve reported in the past, it’s
quite rare that mitigation agreements are disclosed in SEC �lings.
So, this reader asked, “could failure to disclose a NSA violate
securities laws?”  

We posed this question to
experts, former regulators
and securities lawyers.
Here are all the details in
outline form; we’ll use
McKinsey’s now-famous
“situation-complication-
resolution” framework for
this, because, why not?

SITUATION

Mitigation agreements are
on the rise, and that’s not
news.
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https://foreigninvestmentwatch.com/
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More than two years ago, we reported that the number of
mitigation agreements monitored by the Department of Justice
had nearly doubled, “and this upward trend shows no signs of
abating.” In fact, in the latest CFIUS annual report to Congress, the
Committee noted that it had adopted mitigation measures for
another 31 notices, and that no fewer than 187 mitigation
agreements are currently being monitored by CFIUS.

At the same time, CFIUS deliberations are con�dential, so it’s
dif�cult to ascertain speci�c transactions to which NSAs have
been attached. We have reported on a few when publicly
disclosed — for example, we highlighted Canoo’s National Security
Agreement back in December 2020; excerpted portions of
Zymergen’s mitigation agreement in early 2021; and broke down
the Momentus NSA a few months later— but those public
disclosures of NSAs in SEC �lings are quite rare.

One of the reasons, of course, is because regulations mandate
con�dentiality with respect to information �led with the
Committee.

COMPLICATION

So yes, while it’s true that CFIUS deliberations are con�dential, at
the same time the Securities and Exchange Commission does
require companies to disclose signi�cant or “material” events to
shareholders; companies do so on a form known as “Form 8-K,”
and they generally have four business days to make the disclosure.

Now, there is Talmudic-worthy debate and varying opinions about
what de�nes “materiality” and needs to be disclosed to
shareholders; however, one of the unambiguous bright lines is a
“material de�nitive agreement” outside the ordinary course of
business. 

https://foreigninvestmentwatch.com/doj-official-details-effective-mitigation-agreements-more/
https://foreigninvestmentwatch.com/top-10-takeaways-from-latest-cfius-report-to-congress/
https://www.sec.gov/Archives/edgar/data/0001750153/000121390020044119/ea132078-8ka1_canooinc.htm
https://foreigninvestmentwatch.com/more-cfius-disclosures-mitigation-deals-foreign-person-declarations-more/
https://foreigninvestmentwatch.com/company-makes-rare-disclosure-of-national-security-agreement/
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Wilson Sonsini partner Joshua Gruenspecht says

that past practice and most securities lawyers agree

that most mitigation agreements “really aren’t

suf�ciently material” to require full disclosure.

In addition, the SEC’s Regulation Fair Disclosure ostensibly sets
the materiality disclosure threshold at: “If there is a substantial
likelihood that a reasonable shareholder would consider it
important” in the purchase or sale of a security. Securities experts
refer to this guideline as “the Levinson standard,” in reference to a
case that set the disclosure precedent.

RESOLUTION

So, is a National Security
Agreement “material,” and
should companies be
disclosing NSAs on Form 8-
K within four business
days? 

Some securities experts say
yes, because a NSA is not an
agreement made in the
“ordinary course of
business.” As a result, these
experts say, any reasonable
investor would consider it
important. “It is possible
that certain CFIUS mitigation agreements may be considered
material for SEC disclosure purposes,” said Fried Frank partner
Michael Gershberg.

Put another way: “There is a non-zero chance that litigators could
learn of a NSA  in a ‘subsequent revelation’ [i.e., years later] and
claim failure to disclose,” said one former SEC enforcement staffer.
“I’m not suggesting plaintiffs could actually prove loss causation in
a securities-fraud suit,” he continued, “but investors have
attempted to sue for failure to disclose an SEC probe, for example,
so I’m not sure why they wouldn’t try [to sue over] failure to
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disclose a CFIUS mitigation requirement, especially if it impacted
sales, growth or market cap.”

That said, Gershberg notes — and most agree — that the majority
of CFIUS mitigation agreements are “unlikely” to merit disclosure.

Wilson Sonsini partner Joshua Gruenspecht concurs, noting that
“past practice suggests that the CFIUS bar and the securities
lawyers at their �rms collectively agree that most mitigation
agreements really aren’t suf�ciently material to require full
disclosure.”

According to Gershberg at Fried Frank, there are several factors
that may be considered in determining whether a CFIUS
mitigation agreement is material for SEC disclosure
purposes. Those may include points such as:

1. TERMS — First, the speci�c requirements stipulated in a
National Security Agreement will likely impact
materiality. For example, says Gershberg, a requirement to
divest signi�cant assets or parts of a business may be material
to a business, but minor terms such as “maintenance of
security policies and procedures” may not be considered
material. Others agree with this, noting that, for example, a
NSA that limits the transfer of IP likely would not merit
disclosure, but restrictions on sales to a particular country
might, especially if the ban signi�cantly impacts revenue,
growth prospects, or �nancial statements.

2. SIZE — Gershberg notes that the size of the deal may also be
a determining factor when considering materiality. “If the
buyer is the SEC registrant and the target is a smaller private
company,” he says, “it is more likely that a CFIUS mitigation
agreement concerning the target would not be considered
material to the buyer’s business as a whole.” Others agreed
with this sentiment. “A multi-billion dollar public entity would
not be expected to disclose operational [mitigation] conditions
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related to an small investment or acquisition that has minimal
impact on the parent company’s �nancials or [risk] exposure,”
said one former government of�cial who asked to remain
anonymous.

3. SCOPE — The breadth or scope of mitigating conditions
across the enterprise is also relevant to materiality. For
example, Gershberg says that the key terms of a mitigation
agreement may apply only to certain products, business lines,
entities, or facilities. “In that case,” he says, “a company should
consider the importance of those products, business lines,
entities, or facilities to the business as a whole.” Others agree.
“If the mitigation conditions aren’t enterprise-wide, and are
limited to a single function or facility or term, then the
company may determine — within the context of all other
factors — that [the existence of a NSA] doesn’t meet the
Levinson standard,” said a former government of�cial now in
private practice. 

4. TRANSACTION — Gershberg adds that the speci�c
circumstances of the transaction itself also need to be
considered when determining materiality. “For example,” he
says, “in a take-private transaction, since the target will be
delisted after closing, a CFIUS mitigation agreement wouldn’t
be relevant to shareholders going forward.” Others echoed this
sentiment, noting that a relatively small number of CFIUS
mitigation agreements involve public companies that are
subject to SEC disclosure rules in the �rst place.

For these reasons, companies rarely disclose the existence or
terms of NSAs.

When companies do disclose mitigation agreements, they often
just outline key relevant provisions. That was the case with Canoo
in December 2020, which �led an 8-K to disclose several
amendments to corporate documents, and added a recent NSA as
an “Other” disclosure. Josh Gruenspecht at Wilson Sonsini has

https://www.sec.gov/Archives/edgar/data/1750153/000121390020044119/ea132078-8ka1_canooinc.htm
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seen this approach before, noting that “for any agreement where
the materiality question is borderline, there’s always the middle
road of describing the material terms but not disclosing the full
agreement – a path more commonly taken.” 

MORE INFORMATION

Do you have different thoughts on the matter? Please email
editor@foreigninvestmentwatch.com to give us your take.

For newbies, mitigation or “National Security Agreements” enable
regulators to craft measures that resolve key risks without having
to bar transactions. Often, mitigation agreements limit foreign
access to key data and systems through controls and procedures,
frequently with independent veri�cation.

All our ongoing coverage of mitigation and NSAs is available. If
you’re looking for highlights:

Everything you wanted to know about NSAs but were
afraid to ask

Exploring the costs associated with CFIUS mitigation and
compliance

A “how to” guide for complying with CFIUS mitigation
agreements

Insights on when to consider CFIUS mitigation requirements

Michael Gershberg at Fried Frank, quoted above, can be reached at
michael.gershberg@friedfrank.com; Joshua Gruenspecht at
Wilson Sonsini can be reached at jgruenspecht@wsgr.com.
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When will CFIUS levy �rst �ne for “failure to
�le?” Place your bet now.

Meanwhile, in Canada: 24 deals got extended
national security reviews

Senator wants Twitter probe by CFIUS. Does it
have jurisdiction?

← Previous Article

OUR FOUNDING ADVISORS

https://foreigninvestmentwatch.com/when-will-cfius-levy-first-fine-for-failure-to-file-place-your-bet-now/
https://foreigninvestmentwatch.com/canada-publishes-latest-annual-report-on-foreign-investment-trends/
https://foreigninvestmentwatch.com/senator-wants-cfius-to-probe-saudi-arabia-qatar-stake-in-twitter/
https://foreigninvestmentwatch.com/survey-companies-investors-generally-unconcerned-about-outbound-regime-so-far/
https://foreigninvestmentwatch.com/founding-advisors
https://www.velaw.com/
https://www.winston.com/
https://www.sidley.com/
https://www.wsgr.com/


11/22/22, 4:26 PM Should mitigation agreements be disclosed to investors? It depends. - Foreign Investment Watch

https://foreigninvestmentwatch.com/should-mitigation-agreements-be-disclosed-on-form-8-k-experts-weigh-in/ 8/9

Try Foreign Investment Watch for Free

GET OUR WEEKLY NEWSLETTER

Our latest articles and reports delivered to your email.

Get newsletter »

GET A TRIAL ACCOUNT

Try Foreign Investment Watch free for seven days.

Get trial access »

Foreign Investment Watch never sells or markets its list of subscribers. See our privacy policy.

https://www.hoganlovells.com/
https://www.gibsondunn.com/
https://www.morganlewis.com/
https://www.pwc.com/
https://foreigninvestmentwatch.com/email
https://foreigninvestmentwatch.com/trial
https://foreigninvestmentwatch.com/privacy


11/22/22, 4:26 PM Should mitigation agreements be disclosed to investors? It depends. - Foreign Investment Watch

https://foreigninvestmentwatch.com/should-mitigation-agreements-be-disclosed-on-form-8-k-experts-weigh-in/ 9/9

Privacy Policy | Terms of Use

© 2022 Reg Media Group. All Rights Reserved.

Foreign Investment Watch does not provide legal counsel or advice. Foreign Investment

Watch is an unbiased, independent media company that is relentlessly focused on tracking

the regulation of foreign investment for national security interests globally.

aa

contact | editor@foreigninvestmentwatch.com

Home  |  Coverage  |  Disclosures  |  Resources 

 

https://foreigninvestmentwatch.com/privacy
https://foreigninvestmentwatch.com/terms
http://www.regmediagroup.com/
https://www.linkedin.com/company/68710028/
https://twitter.com/fiwofficial
https://foreigninvestmentwatch.com/contact
mailto:editor@foreigninvestmentwatch.com
https://foreigninvestmentwatch.com/
https://foreigninvestmentwatch.com/coverage
https://foreigninvestmentwatch.com/disclosures
https://foreigninvestmentwatch.com/resources

