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Distilling Disputes Series 
Presented by Fried Frank’s Disputes team, the Distilling Disputes series uses data and graphics to 
draw out the strategic issues which clients face when litigating disputes in the English Courts and in 
international commercial and investment arbitration. The second edition focuses on annulment 
challenges to ICSID international investment arbitration awards, providing insights into the grounds 
for bringing annulment challenges, the procedure, rates of success and timing.

Fried Frank’s multi-disciplinary team of barristers and solicitors has extensive experience of advising 
clients in re-evaluating litigation strategy and tactics following their obtaining an unsuccessful 
outcome in an interlocutory or final decision elsewhere. Short deadlines necessitate a quick, agile 
and considered response at this crucial stage and the Fried Frank team is focused on results. 
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This memorandum is not intended to provide legal advice, and no legal or business decision should be 
based on its contents. If you have any questions about the contents of this memorandum, please call your 
regular Fried Frank contact or an attorney listed above.

Distilling Disputes Series  |  October 18, 2022  |  No. 2

https://www.friedfrank.com/professionals/james-kitching
https://www.friedfrank.com/professionals/daniel-mccarthy


2

Challenging an ICSID investment arbitration award

Prospects of success, duration and costs

• The role of the ad hoc Committee is limited and exceptional. The 
ad hoc Committee is not an appeal court and does not have the 
power to reconsider the evidence: Blusun v Italy (2020), para 148. 

• The procedure before an ad hoc Committee normally 
corresponds to the procedure before the Tribunal. Typically, the 
parties agree on a timetable involving two rounds of pleadings on 
the application for annulment (Memorial, Counter-Memorial, 
Reply and Rejoinder) and an oral hearing. The record before the 
ad hoc Committee is usually limited to the factual evidence 
before the Tribunal, although new evidence may be permitted.

• Annulment is only concerned with the legitimacy of the process: 
it is not concerned with the substantive correctness of the 
award: InfraRed v Spain (2022), para 400. The Committee cannot 
simply substitute its own view of the law and its own appreciation 
of the facts for those of the Tribunal: CMS Gas Transmission 
Company v Argentina (2007), para 136.

Time limit for making annulment 
application from the date on which 
the award was rendered (except 
when annulment is requested 
on the ground of corruption): 
Art 52(2) ICSID Convention 

120
days
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Once an application for annulment 
is registered, an ad hoc Committee 
of three persons is appointed from 
the Panel of Arbitrators to hear the 
annulment challenge. 

What is the procedure?

Sources: *ICSID Caseload Statistics 2022-2, p16
^Based on dates recorded in the ICSID cases database in respect of 29 decisions on annulment made 
between January  2020 and August 2022.
+ Based on the mean costs in five publicly available annulment decisions made in 2022, excluding parties’ 
legal costs and expenses which are likely to be on average well in excess of $1m each.

Average duration of 
annulment proceedings 
between date of award 
challenged and decision 
on annulment (2020-2022)^

% of Convention awards 
rendered subject to 
annulment decisions 
(2001-2022)*

Average cost of  proceed-
ings in respect of the ad 
hoc Committee’s fees 
and expenses, and ICSID 
administration costs in 
2022 annulment decisions 
(excluding parties’  
legal costs)+ 

11.7%37.8%1012
Days

$511,784.54*

% of annulment decisions in 
which the award has been 
annulled in part or in full 
(2001-2022)*
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What are the grounds for challenging an ICSID award?

Article 52(1) 
of the ICSID 
Convention

The Tribunal was not properly constituted

• The proper constitution of the Tribunal requires compliance with the procedural 
requirements as to its appointment. This ground may also be satisfied where there 
has been a failure by the Tribunal to exercise independent judgment or on the basis of 
a lack of impartiality (e.g. failure by arbitrator to make disclosure of material indicating 
a potential conflict of interests). 

(a)
• The proper constitution of the Tribunal is a continuing requirement throughout the 

proceedings: Eiser Infrastructure v Spain (2020), paras 163, 168. Any objection needs 
to have been raised sufficiently promptly or may be lost and usually any objection to 
the constitution of the Tribunal or to any individual member should be raised during the 
Tribunal’s first session dealing with procedural matters.

(b)

The Tribunal has manifestly exceeded its powers
• A manifest excess of powers exists when a tribunal decides an issue 

over which it has no jurisdiction or if it does not deal with an issue over 
which it has competence. 

• The excess of power must be obvious in the sense that it can be 
discerned with little effort, and the applicant might also have to show 
that it is substantively serious in terms of its gravity: see, e.g., Soufraki
v UAE (2007), para 40; RREEF, para 23.

• There is also a manifest excess of powers when the Tribunal fails to 
apply the applicable law. It must be shown that the Tribunal has totally 
disregarded the applicable law or grounded its decision on a law other 
than the applicable law. A simple (or even serious) misinterpretation is 
not enough as a basis for annulment: see, e.g., Occidental Petroleum 
Corp v Ecuador (2015), para 55. 

• The distinction between non-application and misapplication is complex: 
it has been suggested that an error in the application of law may be so 
gross or egregious as substantially to amount to a failure to apply the 
proper law: Soufraki, para 86. The applicant must clearly demonstrate 
that the error had a material or significant impact on the outcome of the 
case: RREEF, para 112.

(c)

There was corruption on the part of a Tribunal member

• Each of the Tribunal members signs a declaration that he or she “shall not 
accept any instruction or compensation with regard to the proceeding from 
any source except as provided in the ICSID Convention.”: ICSID 
Arbitration Rule 6(2). An arbitrator’s conduct in breach of that 
declaration could lead to annulment.
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There has been a serious departure from a 
fundamental rule of procedure

• Annulment requires that (a) the rule of procedure be fundamental, (b) 
the Tribunal has departed from it; and (c) the departure is serious. 

• Fundamental rules of procedure include the principles of natural justice 
such as the right to be heard, the right to equal treatment, the right to an 
independent and impartial tribunal, and rules as to the proper treatment of 
evidence and the burden of proof, and the deliberation process: see, e.g., 
Wena Hotels v Egypt (2002), para 57; Perenco v Ecuador (2021), para 120. 
Not every departure from a rule of procedure will result in annulment: a 
failure to observe ordinary arbitration rules would not be sufficient.

• In order to be serious, some tribunals have required that the departure 
must have had a material impact on the outcome, although there is 
some debate on the extent of impact required and whether it needs to 
be shown that the decision of the Tribunal would have been different: 
see, e.g., Wena Hotels, para 58.

• Again, any objections need to have been raised sufficiently promptly or 
they may be lost.

The award has failed to state the reasons on which 
it is based

• The essential question is whether it is possible to follow the Tribunal’s 
reasoning from point A to point B, and eventually to its conclusions. If 
so, there can be no basis for annulment on this ground. The adequacy or 
persuasiveness of the reasoning is not the standard of review: MINE v 
Guinea, paras 5.08 - 5.09; SolEs v Spain (2022), para 83. 

• The ad hoc Committee may infer reasoning which is not express in the 
award: Soufraki, para 24.

• Genuinely contradictory reasons can amount to a failure to state reasons 
if they effectively cancel each other out: SolEs, para 84.

• The failure must relate to an issue that was outcome determinative: see, 
e.g., Postova Banka v Greece, (2016), para 143.

What are the grounds for challenging an ICSID award?

(d)

(e)

Article 52(1) 
of the ICSID 
Convention
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