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I
n many recent high-profile white-
collar criminal cases, a wide array 
of defendants (frequently allies 
of Donald Trump but also some 
well-known Democrats among 

them) have pursued a selective pros-
ecution claim. These defendants typi-
cally argue they have been singled 
out while others who were engaged 
in virtually the same conduct have 
somehow escaped the government’s 
wrath. It is not a defense to the mer-
its of the criminal charge itself, but 
instead an effort to turn the focus on 
the prosecution and its motivations. 
The claim is almost always doomed 
to defeat in court. This article will 
explore the law on selective prosecu-
tion and why, despite the long odds 
against success, it may still make 
sense from a defense perspective 
to assert the claim.

The Legal Standard

The common conception of selec-
tive prosecution bears almost no 

resemblance to the actual legal 
standard which is grounded in the 
guarantees afforded by the Equal 
Protection Clause of the Fourteenth 
Amendment. Mere selectivity in pros-
ecution creates no constitutional 
problem, as the government is under 
no obligation to prosecute all pos-
sible defendants in a case. Indeed, 
at least with respect to white-collar 
crime, federal prosecutors are gener-
ally encouraged (given their limited 
resources) to achieve deterrence by 
bringing a handful of high-impact cas-
es in lieu of arresting every offender. 
Similarly the government does not 
run afoul of selective prosecution 
principles when, for example, it 
dusts off an obscure provision of the 
criminal code to charge a defendant 
simply because that law has rarely 
if ever been used against others 
before (although that may raise 
separate constitutional issues as to 
fair notice).

To prevail on a selective pros-
ecution claim, a defendant must 
establish: (1) that other persons 
who are similarly situated to the 
defendant are not generally pros-
ecuted; (2) that such discrimina-

tion was intentional on the part of 
the authorities and not simply a 
product of lax enforcement; and 
(3) that the discrimination in ques-
tion was based on an arbitrary or 
invidious classification, such as 
race, religion, national origin, or 
the exercise of free speech. The 
bar is set high, especially given 
that most of the information one 
would need to establish a viable 
claim likely resides in the files of a 
government agency.

Selective prosecution poses a legal 
question to be determined by the 

court. Counsel should raise it in the 
first instance in a motion to dismiss 
under Federal Rule of Criminal Pro-
cedure 12. A motion may include 
a request for discovery from the 
government designed to uncover 
evidence to substantiate the defense 
theory. Selective prosecution also 
may re-emerge as trial approaches, 
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Selective prosecution claims came 
into vogue in the 1970s, when the 
country was (like today) deeply 
divided politically. 
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when the government typically will 
move in limine to preclude defense 
counsel from referring to the charg-
ing decisions made with respect to 
other individuals who are not on 
trial.

The Supreme Court first articu-
lated the Equal Protection foun-
dations for selective prosecution 
claims in Yick Wo v. Hopkins, 118 
U.S. 356 (1886). In Yick Wo, peti-
tioner challenged his conviction for 
violating a San Francisco ordinance 
which required that those seeking a 
license to operate a laundry within 
the city must do so in a building 
made of brick or stone. The peti-
tioner established that virtually all 
laundries in the city were owned 
and operated by Chinese nation-
als in wood buildings, and that 
non-Chinese nationals operating 
under similar conditions had been 
left unmolested by the authorities. 
Noting the ordinance had an invidi-
ous purpose with no regulatory 
justification, the court reversed 
petitioner’s conviction, famously 
concluding: “Though the law itself 
be fair on its face and impartial in 
appearance, yet if it is applied and 
administered by public authority 
with an evil eye and an unequal 
hand,” it ran afoul of the guarantees 
afforded by the Equal Protection 
Clause.

 Selective Prosecution  
Thrives in Turbulent Times

Selective prosecution claims came 
into vogue in the 1970s, when the 
country was (like today) deeply 
divided politically. In United States 
v. Steele, 461 F.2d 1148 (9th Cir. 1972), 

for example, defendant was convict-
ed for refusing to answer questions 
on a census form and sentenced to 
pay a small fine. Steele led a Hawai-
ian census resistance group that 
urged citizens to avoid compliance 
with the questionnaire, claiming “Big 
Brother” was trying to violate their 
right to privacy. Steele showed that 
only he and four others (also in his 
group) had been prosecuted under 
the statute while at least six other 
non-compliant Hawaiians outside 
the movement were not charged. 
In reversing Steele’s conviction, 
the court noted the government 
had offered no explanation for the 
selection of the defendants other 

than “prosecutorial discretion,” an 
answer that the court said would not 
suffice in light of the strong evidence 
of discriminatory intent.

A similar argument prevailed 
in United States v. Crowthers, 456 
F.2d 1074 (4th Cir. 1972) where the 
court reversed the convictions of 
Vietnam War protestors for unlaw-
fully distributing pamphlets inside 
the Pentagon. Noting prior occa-
sions when assemblies had been 
permitted in the same space, the 

court held that the regulation had 
been applied selectively with intent 
to inhibit the expression of the pro-
testors’ views. See also United States 
v. Falk, 479 F.2d 616 (7th Cir. 1973) 
(defendant, a vocal opponent of the 
war who was prosecuted for failure 
to submit to the draft was entitled 
to hearing on his claim that he had 
been singled out for prosecution 
when at least 25,000 other Selec-
tive Service registrants had also 
disposed of their draft cards but 
not been charged); but see Wayte 
v. United States, 470 U.S. 598 (1985) 
(defendant, a draft critic, indicted 
for failure to register, but unable 
to establish selective prosecution; 
government prosecuted only self-
reporting non-registrants, all such 
non-registrants were treated simi-
larly, and even if the policy had a 
discriminatory effect, defendant did 
not show the government intended 
such an outcome).

The ’Armstrong’ Case

These cases marked a highpoint 
for the selective prosecution doc-
trine. Since then the claim has never 
gained any legal traction in the fed-
eral courts, in large part owing to 
the decision by the Supreme Court 
in United States v. Armstrong, 517 U.S. 
456 (1996).

In Armstrong, Black defendants 
charged in the Central District of 
California with distributing crack 
cocaine filed a motion for discovery 
and for dismissal of the indictment, 
alleging they had been unfairly 
selected for prosecution based on 
race. Defendants proffered evidence 
tending to show that virtually every 

Selective prosecution claims can 
impact the judge. Even though 
the court is extremely unlikely to 
dismiss the case, judges are people 
too, and will inevitably be moved 
by the plight of a defendant who 
appears to have been singled out, 
even absent the requisite discrimi-
natory purpose needed to prevail 
under the legal standard.
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crack cocaine case filed in the dis-
trict involved Black defendants, who 
were punished more severely under 
the Guidelines than those (predomi-
nately white defendants) charged 
with powder cocaine crimes. The 
district court granted the discovery 
motion and ordered the government 
to provide detailed information on 
all such cases brought in the previ-
ous three years, including identify-
ing the race of the defendants and 
explaining its criteria for deciding to 
prosecute cocaine cases. When the 
government refused to comply, the 
district court dismissed the case, 
and the Ninth Circuit affirmed.

The Supreme Court reversed, hold-
ing that defendants had not made 
the necessary showing to obtain dis-
covery in support of their claims. 
The court noted that granting dis-
covery under these circumstances 
would impose a significant burden on 
the government which would divert 
prosecutorial resources and might 
disclose prosecutorial strategy. The 
court held that the defendants had 
fallen short of proffering evidence 
that would show that similarly-
situated defendants of other races 
could have been prosecuted but 
were not. After criticizing the sta-
tistical data and affidavits that had 
been presented, the court concluded 
by saying, “[i]n the present case, if 
the claim of selective prosecution 
were well founded, it should not 
have been an insuperable task to 
prove that persons of other races 
were being treated differently than 
respondent.” In a dissenting opinion, 
Justice Stevens agreed that the requi-
site showing had not been made but 

felt that the district judge reasonably 
concluded that the factual showing 
was sufficiently disturbing to require 
at least some response from the U.S. 
Attorney’s Office.

Armstrong has made pursuing and 
winning a selective prosecution claim 
essentially impossible. It creates a 
conundrum for defense counsel: the 
court will permit supplemental dis-
covery from the government upon a 
showing of evidence of discrimina-
tion. But the only way, realistically 
speaking, to get such evidence in 
the first place would be from the 
government.

 Recent Examples 
In the Political Sphere

And yet, even under those demand-
ing standards, the selective prose-
cution argument has been invoked 
more and more in recent years, 
especially in high profile matters, 
generally involving allies of former 
President Donald Trump.

In 2019, Roger Stone, a longtime 
Republican political operative, was 
charged with obstruction, witness 
tampering and lying to Congress in 
connection with actions directed at 
the Mueller investigation. In a discov-
ery-related motion, Stone asserted 
he was being selectively prosecuted 
for exercising his First Amendment 
right to associate with Trump. Stone 
sought government documents that 
might shed light on the logic behind 
Mueller’s charging decisions. Aside 
from directing the government to dis-
close certain portions of the Mueller 
Report, the district court denied the 
motion noting that Stone had failed 
to show he had been singled out, 

let alone indicted for an improper 
reason.

In 2017, Paul Manafort, a former 
Trump campaign chairman, was 
indicted for violating the Foreign 
Agents Registration Act (FARA) in 
connection with his consulting work 
for a Ukrainian client. While Manafort 
disclaimed a selective prosecution 
defense pretrial, the government 
pre-emptively moved in limine to 
preclude him from questioning trial 
witnesses about its motivations in 
entering into non-prosecution agree-
ments, because Manafort’s lawyers 
hoped to contrast them with the 
way he had been treated. As trial 
approached Manafort also sought 
to introduce evidence related to the 
manner in which FARA previously 
had been enforced, claiming the 
dearth of cases “left the lobbying and 
public relations community without 
an adequate understanding of the 
statute’s requirements.” Manafort 
pled guilty on the eve of trial, how-
ever, leaving these issues undecided.

In October 2021, Lev Parnas, a 
businessman and associate of Rudy 
Giuliani who was involved in the 
efforts to influence Ukraine to inves-
tigate Hunter Biden, was tried and 
convicted in the Southern District 
of New York on various campaign 
finance offenses. Pretrial, Parnas 
moved to dismiss the indictment, 
arguing that he was being selec-
tively prosecuted based on his 
national origin and political affilia-
tion. In rejecting the argument, the 
court held that Parnas had failed to 
show discriminatory effect because 
(among other things) similarly situ-
ated individuals—i.e., Ukrainian-
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born and Giuliani-affiliated—were 
also prosecuted in the case.

Some well-known Democrats have 
also sought to press the selective 
prosecution argument. Former 
Obama White House Counsel and 
Skadden partner Greg Craig, facing 
false statement charges associated 
with lobbying work, like Manafort 
sought to offer evidence related 
to charging decisions and uneven 
enforcement of the FARA, claiming 
it went to his good faith under-
standing of the legal landscape. 
The district court barred those 
lines of inquiry but Craig was ulti-
mately acquitted. Michael Avenatti, 
the former attorney and longtime 
Trump antagonist, was charged in 
2019 with a scheme to extort money 
from Nike. Avenatti argued he was 
being targeted for having represent-
ed porn star Stormy Daniels in her 
lawsuit against Trump, complaining 
that another person involved the 
scheme was not charged. The court 
ruled Avenatti had failed to show 
discriminatory effect since the unin-
dicted co-conspirator at issue was 
not similarly-situated to Avenatti in 
making the extortionate demands.

Finally, even corporations can play 
the selective prosecution card. The 
China-based telecommunications 
giant Huawei, facing trade secret 
charges, has moved to dismiss, 
claiming in part it was targeted by the 
government for intellectual property 
crimes that would otherwise not be 
prosecuted against Americans. The 
court will likely rule on that motion 
early next year. The Trump Organi-
zation, facing tax-related charges in 
New York state court (for which for-

mer CFO Allen Weisselberg recently 
pled guilty) also claimed, without 
success, that it had been singled out 
for prosecution for conduct that is 
typically resolved civilly or admin-
istratively.

Conclusion     

Despite the long odds, defense 
lawyers can and should continue to 
consider making selective prosecu-
tion arguments for several important 
strategic reasons.

First, the selective prosecution 
claim resonates with the average 
person’s sense of fair play. To the 
extent the claim gets airtime, it can 
impact the community from which a 
jury will ultimately be drawn. Jurors 
who come into the case believing 
that a person had been singled out 
for harsher treatment are more likely 
to vote to acquit, even if the defen-
dant is still technically guilty.

Second, many high profile clients 
will insist on pointing out what 
they see as government hypocrisy 
or unfairness, and allowing them to 
express those views in a quixotic 
motion is still far better than, say, 
allowing the client to be interviewed 
by the press.

Third, selective prosecution claims 
help drum up contributions to legal 
defense funds from like-minded sup-
porters especially where the case in 
question has an explicitly political 
dimension. Kyle Rittenhouse raised 
thousands of dollars for fees along 
these lines in his recent prosecution 
in Wisconsin.

Fourth, selective prosecution 
claims can impact the judge. Even 
though the court is extremely unlike-

ly to dismiss the case, judges are 
people too, and will inevitably be 
moved by the plight of a defendant 
who appears to have been singled 
out, even absent the requisite dis-
criminatory purpose needed to pre-
vail under the legal standard. A judge 
may be willing to throw defense 
counsel a few bones in the form of 
additional Rule 16 material pertain-
ing to the scope of the government’s 
investigation, for example, to show 
they are trying to be even-handed 
and avoid issues on appeal.

Finally, the selective prosecution 
claim can also make a difference 
at sentencing, where the judge is 
already obligated under federal law 
to avoid “unwarranted sentencing 
disparities” among those found 
guilty. Along those lines, defense 
counsel should at least ask the 
judge to also consider the fact that 
some similarly-situated individuals 
involved in the investigation were 
never charged at all.
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