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Protecting Your WKSI Status: Maintaining Instant Access to Capital Markets 
Depends Upon Effective Compliance Efforts 

 

Beginning December 1, 2005, the largest public companies listed on U.S. securities markets will be able to gain virtually 
instant access to capital markets without any of the delays previously associated with the SEC registration process.  For 
companies that qualify as “Well-Known Seasoned Issuers” (or “WKSIs”), shelf registration statements will become effective 
automatically and immediately, without SEC Staff review.  WKSI status can be lost, however, where an issuer violates the 
anti-fraud provisions of the federal securities laws, or enters into an SEC settlement charging such a violation.  WKSIs would 
thus be well-advised to revisit their corporate compliance programs, with an eye to making those programs as effective as 
possible in preventing legal violations. 

 
A WKSI has either: 

• $700 million worldwide public 
common equity float, or 

• Has sold, in the past 3 years, at least 
$1 billion of SEC-registered non-
convertible debt or preferred stock in 
primary offerings for cash 

While WKSIs comprise only 30 percent 
of public companies, they account for 95 
percent of U.S. equity market 
capitalization, and 96 percent of debt 
raised on U.S. capital markets over the 
past 8 years. 

WKSI status also depends upon avoiding 
“ineligible issuer” status.  An issuer 
becomes ineligible by, among other 
things: 

• Failing to be current and timely in 
filing its Exchange Act reports; 

• Having filed for bankruptcy or 
insolvency during the past three 
years; or 

• Having been found to have violated 
the anti-fraud provisions of the 
federal securities laws during the past 
three years.  This includes settled 
actions as well as litigated ones, but 
applies only to issuers who enter into 
a settlement on or after December 1, 
2005. 

Disqualification from WKSI status arising 
out of an anti-fraud violation can be 
waived at the discretion of the Director of 
the SEC’s Division of Corporation 
Finance, and the effort to obtain such 
waivers will undoubtedly be part of the 

settlement process of SEC enforcement 
matters.  Relief may be accomplished 
under some circumstances, but seems 
unlikely to be granted where senior 
management of a company is implicated 
in the conduct in question. 

The very substantial benefits of WKSI 
status significantly raise the stakes for 
those issuers who might lose that status as 
a result of an enforcement action.  While 
even the most careful companies can be 
caught up in an SEC investigation, and 
even the best companies may face 
allegations that they committed fraud, 
companies can and should take steps to 
reduce that risk to the extent possible.  In 
this regard, issuers will reap benefits from 
the recent and intense focus on internal 
controls resulting from Sarbanes-Oxley’s 
Section 404 requirements.  
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But beyond this, perhaps the most 
effective way to prevent fraud violations 
is to ensure that the company’s 
compliance programs are as effective as 
they can be.  By now, most companies 
have written programs that establish 
procedures reasonably designed to reduce 
the prospect of improper conduct.  The 
extra incentive provided by the need to 
maintain WKSI status makes this a good 
time to ask some basic questions about 
those written programs. 

1. Communication of compliance 
standards to all relevant personnel.  

• Are policies easily accessible to 
relevant personnel? 

• Are policies “user-friendly” and 
presented in easy to understand 
language? 

• Do employees understand that 
compliance is a central business 
objective of top management, rather 
than something that conflicts with 
real business needs?   

2. Training efforts that assure that 
compliance policies are understood.   

• Is proper training delivered to every 
relevant employee within a specified 
time period? 

o Are records maintained 
reflecting who has received 
training and when? 

o Are there procedures to follow 
up to include those who miss 
training sessions? 

• Are training programs modified each 
year to add focus on issues identified 
as needing additional attention? 

3. Monitoring and auditing efforts to 
detect violations of the policy.   

• What monitoring mechanisms exist to 
identify potential violations of the 
policy? 

• What specific mechanisms would be 
most effective for the particular 
policy? 

o Self-certifications? 

o Periodic inspections by internal 
audit? 

o Reviews by outside experts? 

o Others? 

• What auditing procedures are used to 
assure that policies and procedures 
are being followed? 

• Is it clear who has responsibility for 
assuring that monitoring and auditing 
take place?   

4. Mechanisms for reporting of 
potential violations.   

• Is there a way for employees who are 
concerned that a violation has 
occurred to refer that information in a 
confidential manner for proper 
investigation?   

5. Consistent enforcement of the 
policy.  

• Does the company achieve 
consistency in enforcement of the 
policy? 

o Does the company have data 
from which to consider this 
question? 

• Is discipline for policy violations 
consistent across locations, and at 
various levels within the company? 

• Are there appropriate sanctions for 
supervisory failures to detect an 
offense? 

• After an offense is identified, does 
the company review whether the 
compliance program should be 
modified in some respect to prevent 
future offenses?  

6. An organizational structure that 
reflects the commitment of senior 
management and the board to 
compliance.   

• When did the CEO last issue a 
statement to all employees 
reinforcing a strong “tone at the top” 
in support of ethical behavior? 

• Is the compliance program an integral 
part of how business is done? 

o Does management view 
compliance as an important 
function with a direct bearing on 
the success of their business unit 
and their personal advancement? 

o Is compliance a factor in 
management evaluations?  

Each of these areas of inquiry has been 
repeatedly mentioned by law enforcement 
officials as the factors they look to in 
determining whether a compliance 
program is effective for purposes of credit 
under the federal sentencing guidelines.  
But the greater value of a compliance 
program is in avoiding a violation of law 
in the first place.  Effectiveness should be 
considered, not in terms of how an action 
will be viewed by prosecutors, but rather 
by how well the objectives of the 
compliance program are met.  Meeting 
those objectives means reducing, as much 
as possible, the risks of law enforcement 
action and the potential loss of critical 
corporate advantages, such as WKSI 
status. 
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For more information please contact the following attorney in Fried Frank’s Corporate Department: 

Washington, DC 

Matt T. Morley 

 

 

SecMail® is published by the Securities Regulation, Compliance and Enforcement Group of, and is a registered trademark and servicemark of Fried, 
Frank, Harris, Shriver & Jacobson LLP. 
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